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Federal  Regulations. 
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The  Office  of  the  Federal  Register. 
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1.  The  regulatory  process,  with  a  focus  on  the  Federal 

Register  system  and  the  public's  role  in  the  development 
of  regulations. 

2.  The  relationship  between  the  Federal  Register  and 

Code  of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR 
system. 

WHY: 

To  provide  the  public  with  access  to  information  necessary 
to  research  Federal  agency  regulations  which  directly  affect 
them.  There  will  be  no  discussion  of  specific  agency 
regulations. 

ST.  LOUIS,  MO 

WHEN:  April  23;  at  9:00  a.m. 

WHERE:  Room  1612, 

Federal  Building, 

1520  Market  Street, 

St.  Louis,  MO 

RESERVATIONS:  Call  the  Federal  Information  Center 

St  Louis:  1-800-366-2998 

Missouri  (outside  St.  Louis):  1-800-735-8004 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  havirrg 
general  applicability  and  legal  effect,  most 
of  which  are  keyed  to  and  codified  in 
the  Code  of  Federal  Regulations,  which  is 
published  under  50  titles  pursuant  to  44 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  531, 536,  and  550 

Portability  of  Benefits  for 
Nonappropriated  Fund  Employees 

agency:  Office  of  Personnel 
Management 

ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM]  is  issuing  interim 
rules  governing  pay-setting  and  crediting 
of  former  nonappropriated  fund  (NAF) 
service  for  within-grade  increases,  grade 
and  pay  retention,  and  severance  pay 
for  certain  former  NAF  employees  under 
the  Portability  of  Benefits  for 
Nonappropriated  Fund  Employees  Act 
of  1990. 

DATES:  Interim  rules  effective 
retroactively  to  January  1, 1987. 
Comments  must  be  received  on  or 
before  June  9, 1992. 

ADDRESSES:  Send  or  deliver  written 
comments  to  Barbara  L  Fiss,  Assistant 
Director  for  Compensation  I^ilicy,  U.S. 
Office  of  Personnel  Management,  room 
6H31, 1900  E  Street,  NW.,  Washington, 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 

I  Bernadette  Christie,  (202)  606-2858  or 

(FTS)  268-2858. 

I  SUPPLEMENTARY  INFORMATION:  The 

I  Portability  of  Benefits  for 

I  Nonappropriated  Fund  Employees  Act 

I  of  1990  was  enacted  as  section  7202  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1990,  Public  Law  100-508,  November 
5, 1990.  It  applies  to  employees  of 
nonappropiated  fund  (NAF) 

I  instrumentalities  of  the  Department  of 

t  Defense  (DoD)  or  Coast  Guard  who 

imove  or  have  moved,  either  voluntarily 
or  involuntarily,  on  or  after  January  1, 
1987,  without  a  break  in  service  of  more 
than  3  days,  to  positions  in  DoD  or  the 


Coast  Guard,  respectively.  The  law 
peserves  the  rate  of  basic  pay  earned  as 
an  NAF  employee  immediately  prior  to 
an  involuntary  move  to  a  General 
Schedule  position  and  allows  the  agency 
to  consider  the  rate  of  basic  pay  as  an 
NAF  employee  when  setting  pay  after  a 
voluntary  move.  The  Act  further  credits 
former  NAF  service  for  within-grade 
increase  and  leave  accrual  purposes, 
and  authorizes  OPM  to  determine  the 
appropriate  circumstances  in  which 
former  NAF  employees  may  be  granted 
grade  and  pay  retention. 

If  an  NAF  employee  has  previous 
service  in  the  F^eral  civil  service 
employment  system  and  would  benefit 
from  the  highest  previous  rate 
provisions  of  5  Cni  531.203(c)<  those 
provisions  may  be  used  to  set  his  or  her 
pay  under  General  Schedule.  The 
interim  rule  enables  DoD  or  the  Coast 
Guard  to  consider  the  highest  previous 
rate  an  employee  earned  under  an  NAF 
instrumentality  as  his/her  highest 
previous  rate  for  pay-setting  piuposes 
imder  the  General  Schedule  when  the 
employee  moves  volimtarily  without  a 
break  in  service  of  more  than  3  days  to  a 
position  in  the  same  agency.  When  such 
an  employee  moves  involuntarily — ^that 
is,  the  employee’s  position  is  moved 
from  an  NAF  instrumentality  in  DoD  or 
the  Coast  Guard  to  the  civil  service 
employment  system  of  the  same 
agency — the  employee’s  pay  under  the 
General  Schedule  may  be  set  no  lower 
than  the  lowest  step  of  the  grade  to 
which  the  employee  is  moving  that  is 
equal  to  or  greater  than  his  or  her  rate  of 
basic  pay  under  the  NAF 
instrumentality  immediately  before  the 
move. 

When  the  rate  of  basic  pay  of  a 
former  NAF  employee  immediately 
before  an  involuntary  move  exceeds  the 
maximum  rate  of  the  grade  to  which  the 
employee  is  moving,  the  interim  rule 
also  allows  the  agency  to  provide  pay 
retention  to  the  employee.  Since  such  a 
move  does  not  result  &om  reduction  in 
force  or  reclassification  procedures, 
grade  retention  does  not  apply,  but 
should  an  employee  later  be  reduced  in 
grade  after  moving  to  the  civil  service 
employment  system,  the  employee’s 
former  NAF  service  may  be  applied  to 
the  52  weeks  of  consecutive  service 
required  to  be  eligible  for  grade 
retention. 

The  interim  rule  credits  the  service  of 
a  former  NAF  employee,  who  moves 
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under  the  provisions  of  the  AcL  in  the 
computation  of  the  waiting  period  for 
one  within-grade  increase.  When 
crediting  the  service  of  a  former  NAF 
employee,  the  waiting  period  for  the 
next  within-grade  increase  begins  at  the 
time  the  employee  is  deemed  to  have 
received  his  or  her  last  equivalent 
increase,  as  provided  in  5  CFR  531.407. 

Finally,  for  severance  pay  purposes, 
NAF  service  will  be  ci-edited  toward 
meeting  the  requirement  for  12  months 
of  continuous  employment  under  5  CFR 
550.705  and  will  be  creditable  service 
under  5  CFR  550.708. 

Agencies  must  adjust  the  pay  records 
of  individuals  who  are  entitled  to 
benefit  from  the  retroactive  provisions 
of  the  Act  affecting  pay-setting,  service 
credit  for  within-grade  increases,  and 
severance  pay. 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  Delay  in  Effective  Date 

The  Portability  of  Benefits  for 
Nonappropriated  Fund  Employees  Act 
of  19%  is  retroactive  to  January  1, 1987. 
In  order  to  give  practical  effect  to  this 
legislation,  I  find  good  cause  exists  to 
wave  the  general  notice  of  proposed 
rulemaking  pursuant  to  5  U.S.C. 
553(b)(3)(B).  Also,  pursuant  to  5  U.S.C. 
553(d)(3),  I  find  that  good  cause  exists 
for  making  this  rule  effective 
retroactively  to  January  1, 1987.  The 
delay  in  the  effective  date  is  being 
waived  to  give  affected  employees  the 
benefit  of  these  new  provisions  as  of  the 
date  required  by  the  statute. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  defined  under  section  1(b) 
of  E.0. 12291,  Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  apply  only  to  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Parts  531, 536, 
and  550 

Administrative  practice  and 
procedure.  Government  employees. 
Wages. 
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U.S.  Office  of  Personnel  Management. 
Constance  Berry  Newman, 

Director. 

Accordingly,  0PM  is  amending  parts 
531,  536,  and  550  of  title  5  of  the  Code  of 
Federal  Regulations  as  follows; 

PART  531— PAY  UNDER  THE 
GENERAL  SCHEDULE 

1.  The  authority  citation  for  part  531  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  5115,  5338,  and  chapter 
54;  E.0. 12748;  subpart  A  issued  under  section 
302  of  the  Federal  Employees  Pay 
Comparability  Act  of  1990  (Pub.  L  101-509), 
104  Stat.  1462,  and  E.0. 12736;  subpart  B  also 
issued  under  5  U.S.C.  5303(g),  5333,  5402,  and 
7701(b)(2)  and  section  7202(d)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  (Pub.  L 
101-508),  104  Stat  1388-335;  subpart  C  also 
issued  under  section  404  of  Pub.  L  101-509; 

104  Stat  1466,  and  E.0. 12748;  subpart  D  also 
issued  under  5  U.S.C.  7701(b)(2)  and  section 
7202(e)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1990,  (Pub.  L  101-508)d.  104  Stat  1388- 
336;  subpart  E  also  issued  under  5  U.S.C. 

5336. 

2.  In  §  531.202,  paragraphs  (g)  through 

(1)  are  redesignated  as  (h)  through  (m), 
respectively,  and  a  new  paragraph  (gj  is 
added  to  read  as  follows: 

§531.202  Definitions. 
***** 

(g)  Moved  involuntarily  means  the 
movement  of  the  incumbent  of  a 
position  in  a  nonappropriated  fund 
instrumentality  under  Ae  jurisdiction  of 
the  Department  of  Defense  or  the  Coast 
Guard,  as  described  in  5  U.S.C.  2105(c), 
with  the  position  when  it  is  moved  to  the 
civil  service  employment  system  of  the 
Department  of  Defense  or  the  Coast 
Guard,  respectively. 
***** 

3.  A  new  section  531.206  is  added  to 
read  as  follows: 

§  531.206  Setting  pay  upon  movement 
from  nonappropriated  fund 
instrumentalities. 

(a)  Unless  the  employee  is  eligible  to 
receive  a  higher  rate  of  basic  pay  under 
§  531.203(c)  of  this  part,  the  initial  rate 
of  basic  pay  under  the  General  Schedule 
of  an  employee  of  the  Department  of 
Defense  or  die  Coast  Guard  who  moves 
voluntarily,  without  a  break  in  service  of 
more  than  3  days,  from  a  position  in  a 
nonappropriated  fund  instrumentality  of 
the  Department  of  Defense  or  the  Coast 
Guard,  respectively,  may  be  set  at  any 
rate  within  the  grade  of  the  General 
Schedule  position  that  does  not  exceed 
the  highest  previous  rate,  of  basic  pay 
received  by  the  employee  during  his  or 
her  service  in  a  position  in  a 
nonappropriated  fund  instrumentality, 
as  described  in  5  U.S.G  2105(c). 

(b)  Unless  the  employee  is  eligible  to 
receive  a  higher  rate  of  basic  pay  under 


paragraph  (c)  of  this  section,  the  initial 
rate  of  basic  pay  under  the  General 
Schedule  of  an  employee  of  the 
Department  of  Defense  or  the  Coast 
Guard  who  is  moved  involuntarily, 
without  a  break  in  service  of  more  than 
3  days,  bom  a  position  with 
substantially  the  same  duties  in  a 
nonappropriated  fund  instrumentality  of 
the  Department  of  Defense  or  the  Coast 
Guard,  respectively,  shall  be  set  at  the 
rate  for  the  lowest  step  of  the  General 
Schedule  grade  in  which  pay  is  being 
set,  for  which  the  rate  of  basic  pay  is 
equal  to  or  greater  than  the  employee’s 
rate  of  basic  pay  under  the 
nonappropriated  fund  instrumentality 
immediately  before  the  move. 

(c)  Unless  an  employee  is  entitled  to 
receive  a  higher  rate  of  basic  pay  under 
paragraph  (b)  of  this  section,  the  initial 
rate  of  basic  pay  of  an  employee  who  is 
moved  involuntarily,  without  a  break  in 
service  of  more  than  3  days,  from  a 
position  imder  a  nonappropriated  fund 
instrumentality  of  the  Department  of 
Defense  or  the  Coast  Guard  to  a  position 
in  the  civil  service  employment  system 
of  the  Department  of  Defense  or  the 
Coast  Guard,  respectively,  may  be  set — 

(1)  At  any  rate  within  the  grade  of  the 
General  Schedule  position  that  does  not 
exceed  the  highest  previous  rate  of  basic 
pay  received  by  the  employee  dming  his 
or  her  service  in  a  nonappropriated  fund 
instrumentality,  as  described  in  5  U.S.C. 
2105(c); 

(2)  Under  the  maximum  payable  rate 
rules  in  §  531.203(c)  of  this  part;  or 

(3)  Under  the  authority  to  grant  pay 
retention  in  §  536.104(c)  of  tUs  part. 

4.  In  S  531.406,  a  new  paragraph  (b)(3) 
is  added  to  read  as  follows: 

§  531.406  Creditable  Service. 
***** 

(b)  *  *  * 

(3)  Service  by  an  employee  of  a 
nonappropriated  fund  instrumentality  of 
the  Department  of  Defense  or  the  Coast 
Guard,  as  defined  in  5  U.S.C.  2105(c), 
who  moves,  within  the  civil  service 
employment  system  of  the  Department 
of  Defense  or  the  Coast  Guani 
respectively,  and  without  a  break  in 
service  of  more  than  3  days,  to  a 
position  classified  and  paid  under  the 
General  Schedule,  is  creditable  service 
in  the  computation  of  a  waiting  period. 
***** 

PART  536— GRADE  AND  PAY 
RETENTION 

5.  The  authority  citation  for  part  536  is 
revised  to  read  as  follows: 

AuUuKity:  5  U.S.C  5361-5366  and  section 
7202(f)  of  the  Omnibus  Budget  Reconciliation 
Act  of  1990  (Pub.  L 101-508),  104  Stat.  1338- 


336;  §  536.307  also  issued  imder  5  U.S.C.  552, 
Freedom  of  Information  Act,  Pub.  L  92-502. 

6.  In  §  536.103,  paragraphs  (c)  (1)  and 
(3)  are  revised  to  read  as  follows: 

§  536.103  Coverage  and  applicability  of 
grade  retention. 

***** 

(c)(1)  An  employee  who,  immediately 
before  being  placed  in  a  lower  graded 
position  as  a  result  of  reduction-in-force 
procedures,  is  in  a  position  under  a 
covered  pay  schedule,  is  eligible  for 
grade  retention  only  if  the  employee  has 
served  for  52  consecutive  weeks  or  more 
in  a  position(s)  under  a  covered  pay 
schedule  at  a  grade(s)  higher  than  the 
position  in  which  the  employee  is 
placed,  including  service  performed  by 
an  employee  of  a  nonappropriated  fund 
instrumentality  of  the  Department  of 
Defense  or  the  Coast  Guard,  as  defined 
in  5  U.S.C.  2105(c),  who  is  moved  to  a 
position  in  the  civil  service  employment 
system  of  the  Department  of  Defense  or 
the  Coast  Guard,  respectively,  without  a 
break  in  service  of  more  than  3  days. 

(2)  *  *  * 

(3)  In  situations  other  than  those 
covered  in  paragraphs  (c)(1)  and  (c)(2)  of 
this  section,  an  employee  is  eligible  for 
grade  retention  if  he  or  she,  immediately 
prior  to  being  placed  in  the  lower  grade, 
has  served  in  a  position  in  any  pay 
schedule  for  52  consecutive  weeks  or 
more,  provided  the  service  was  in  an 
agency  as  defined  in  5  U.S.C.  5102  at  a 
grade(s)  higher  than  the  position  in 
which  &e  employee  is  placed,  including 
service  performed  by  an  employee  of  a 
nonappropriated  fund  instrumentality  of 
the  Department  of  Defense  or  the  Coast 
Guard,  as  defined  in  5  U.S.C.  2105(c), 
who  is  moved  to  a  position  in  the  civil 
service  employment  system  of  the 
Department  of  Defense  or  the  Coast 
Guard,  respectively,  without  a  break  in 
service  of  more  than  3  days. 

7.  In  §  536.104,  a  new  paragraph  (c)  is 
added  to  read  as  follows: 

§  536.104  Coverage  and  applicability  of 
pay  retention. 

***** 

(c)  The  head  of  the  agency  may  grant 
pay  retention  to  an  employee  whose  pay 
is  reduced  as  the  result  of  the  movement 
of  his  or  her  position  from  a 
nonappropriated  fund  instrumentality 
under  the  jurisdiction  of  the  Department 
of  Defense  or  the  Coast  Guard  to  the 
civil  service  employment  system  of  the 
Department  of  Defense  or  the  Coast 
Guard,  respectively. 
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PART  S50— PAY  ADMINISTRATION 
(GENERAL) 

Subpart  G— Severance  Pay 

8.  The  authority  citation  for  subpart  G 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5595;  E.0. 11257. 

9.  In  §  550.705,  at  the  end  of  paragraph 
(a)(1),  “or”  is  removed;  at  the  end  of 
paragraph  (a)(2),  is  replaced  with 
or”:  and  a  new  paragraph  (a)(3)  is  added 
to  read  as  follows: 

S  550.705  Crtterta  for  meeting  the 
requirement  for  12  months  of  continuous 
employmenL 
(a)*  *  • 

(3)  An  appointment  to  a  position  in  a 
nonappropriated  fund  instrumentality  of 
the  Department  of  Defense  or  the  Coast 
Guard  that  precedes  the  current 
qualifying  appointment  in  the 
Department  of  Defense  or  the  Coast 
Guard,  respectively. 
***** 

10.  In  §  550.708,  at  the  end  of 
paragraph  (b),  “and”  is  removed;  at  the 
end  of  paragraph  (c),  “.”  is  replaced  with 
“;  and”;  and  a  new  paragraph  (d)  is 
added  to  read  as  follows; 

§  550.708  CrodHabie  service. 
***** 

(d)  Service  performed  by  an  employee 
of  a  nonappropriated  fund 
instrumentality  of  the  Department  of 
Defense  or  the  Coast  Guard,  as  defined 
in  5  U.S.C.  2105(c),  who  moves,  within 
the  civil  service  employment  system  of 
the  Department  of  Defense  or  the  Coast 
Guard,  respectively,  without  a  break  in 
service  of  more  than  3  days,  to  a 
position  classiHed  and  paid  under  the 
General  Schedule. 

[FR  Doc.  92-8274  Filed  4-9-92;  8:45  am] 

BIUJNQ  CODE  632S41-M 

5  CFR  Part  553 
RIN  3208-AE33 

Reemployment  of  Military  and  CivHian 
Retirees  To  Meet  Exceptional 
Employment  Needs 

agency:  Office  of  Personnel 
Management. 

ACTION:  Final  regulations. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  final 
regulations  to  implement  provisions  of 
the  Federal  Employees  Pay 
Comparability  Act  of  1990  (FEPCA).  The 
Act  permits  OPM  to  authorize  retired 
military  and  Federal  civilian  personnel 
to  be  employed  without  loss  of  pay  or 
annuity  when  such  employment  is 


needed  to  meet  exceptional  difficulty  in 
recruiting  or  retaining  qualified 
candidates  for  particular  positions  or 
under  other  unusual  circumstances. 
EFFECTIVE  DATE:  May  11, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tracy  E.  Spencer  (202)  606-0960  or  FTS 
266-0960. 

SUPPLEMENTARY  INFORMATION: 

Generally,  5  U.S.C  5532  requires  a 
reduction  in  the  retired  or  retainer  pay 
of  any  regular  officer  who  is  employed 
in  a  civilian  position.  The  law  also 
requires  a  reduction  in  the  retired  or 
retainer  pay  of  a  retired  reserve  or 
enlisted  member  if  combined 
compensation  fiem  civilian  salary  and 
retired  or  retainer  pay  exceeds  the  rate 
of  basic  pay  for  Executive  Level  V.  No 
reduction  is  required  if  the  member’s 
retired  or  retainer  pay  is  based  in  whole 
or  in  part  on  a  combat  disability  as 
defined  in  the  law.  Under  5  U.S.C  8344 
and  8468,  the  amount  of  an  annuity 
under  the  Civil  Service  Retirement 
System  (GSRS)  or  the  Federal 
Employees  Retirement  System  (FERS)  is 
generally  deducted  from  the  basic  pay  of 
an  annuitant  who  is  reemployed  in  a 
Federal  civilian  position.  Under  certain 
circumstances,  however,  annuity 
payments  stop  upon  reemployment,  such 
as  in  the  case  of  an  annuitant  who 
receives  a  Presidential  appointment. 

Section  108  of  FEPCA  amended  5 
U.S.C.  5532,  8344,  and  8468  to  permit 
OPM  to  authorize  exceptions  to  the 
reduction  in  pay  or  annuity  normally 
required  for  either  military  or  civilian 
retirees  in  two  situations; 

(1)  For  temporary  emplo3mient  that  “is 
necessary  due  to  an  emergency 
involving  a  direct  threat  to  life  or 
property  or  Other  unusual 
circumstances”  (which  may  be 
delegated  to  agencies);  and 

(2)  “(o)n  a  case-by-case  basis  for 
employees  in  positions  for  which  there 
is  exceptional  difficulty  in  recruiting  or 
retaining  a  qualified  employee.” 

Interim  regulations  implementing 
these  provisions  were  published  on 
February  14, 1991  (56  FR  6204).  Those 
regulations  required  that  most  requests 
for  reemployment  without  penalty  be 
approved  by  OPM  on  a  case-by-case 
basis,  but  provided  that  OPM  will 
entertain  individual  agency  requests  for 
delegation  to  meet  specific  situations. 
The  regulations  also  required  that  all 
requests  be  submitted  by  the  agency 
head  or  a  designee  at  the  agency  or 
departmental  headquarters  level  and  set 
out  basic  criteria  for  submission  of 
requests. 

Five  Federal  agencies  and  four 
individuals  commented  on  the  interim 
regulations.  Two  commenters  suggested 


either  repeal  of  the  restrictions  or 
general  delegation  to  agencies  of 
authority  to  waive  the  restrictions  in 
any  circumstances.  These  suggestions 
cannot  be  adopted  because  both  the 
restrictions  and  the  conditions  under 
which  they  may  be  waived  are 
prescribed  by  law. 

Six  commenters  suggested  broader 
delegation  to  agencies  to  approve 
waivers  in  emergencies  or  to  approve 
waivers  for  a  class  of  positions  or 
situations.  We  did  not  adopt  these 
suggestions  because  we  believe  that 
broad  delegation  of  this  authority  at  this 
time  would  exceed  the  intent  of  FEPCA. 
In  enacting  FEPCA,  Congress  left  intact 
the  basic  statutory  restrictions  on 
simultaneous  receipt  of  regular  and 
retirement  pay  from  the  Federal 
Government.  Although  the  new  law 
permits  some  waivers  of  these 
restrictions,  the  language  of  the  law 
(“unusual  circumstances.”  “exceptional 
difficulty”)  indicates  that  these  waivers 
are  to  be  the  exception,  not  the  rule. 
OPM  may  reevaluate  the  policy  set  out 
in  these  final  regulations  after  we  gain 
substantive  experience  in  applying  the 
flexibility  granted  by  FEPCA.  Initially, 
however,  we  believe  a  literal  reading  of 
the  law  is  appropriate  to  ensure  that 
actions  taken  under  FEPCA  do  not 
exceed  statutory  intent. 

Some  of  the  formal  comments,  as  well 
as  telephone  inquiries  about  the  interim 
regulations,  showed  a  need  to  clarify 
coverage  of  the  regulations.  The  final 
regulations  state  that  exceptions  may  be 
requested  from:  (1)  The  reemployed 
annuitant  provisions  of  5  U.S.C  8344  (for 
CSRS)  or  8468  (for  FERS),  as 
appropriate;  (2)  either  or  both  of  the 
reductions  in  retired  pay  required  by  5 
U.S.C.  5532;  or  (3)  any  combination  of  (1) 
and  (2)  above.  The  final  regulations  also 
state  that  an  individual  who  is  receiving 
both  military  retired  or  retainer  pay  and 
a  CSRS  or  FERS  annuity  is  to  be  treated 
as  a  reemployed  civilian  annuitant.  Such 
an  individual  is  ineligible  for  retirement 
coverage  during  reemployment  if  the 
provisions  of  5  U.S.C.  8344  or  8468  are 
waived. 

The  CSRS  retirement  provisions 
governing  reemployed  annuitants 
include  provisions  requiring  termination 
of  annuities  based  on  discontinued 
service  upon  reemployment.  Since  the 
intent  of  those  provisions  is  to  move 
individuals  from  the  annuity  rolls  back 
into  regular  employment,  OPM  will 
generally  approve  exceptions  to  them 
only  for  temporary  or  emergency 
employment,  unless  the  agency  can 
show  that  an  exception  in  a  particular 
case  would  be  within  the  intent  of  the 
statute. 
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With  these  changes,  we  are  adopting 
the  interim  regulations  as  final. 

E.0. 12291,  Federal  Regulation 

I  have  determined  that  this  is  not  a 
major  rule  as  deHned  in  E.0. 12291. 
Federal  Regulation. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  affects  only  Federal 
employees  and  agencies. 

List  of  Subjects  in  5  CFR  Part  553 

Government  employees,  Wages, 
Retirement,  Administrative  practice  and 
procedure. 

Office  of  Personnel  Management. 

Constance  Berry  Newman, 

Director. 

Accordingly,  OPM's  interim 
regulations  amending  5  CFR  parts  550 
and  553  published  February  14, 1991,  at 
56  FR  6205,  are  adopted  as  final  with  the 
following  changes: 

PART  553— REEMPLOYMENT  OF 
MILITARY  AND  CIVlUAN  RETIREES 
TO  MEET  EXCEPTIONAL 
EMPLOYMENT  NEEDS 

1.  The  authority  citation  for  part  553 
continues  to  read  as  follows: 

Authority;  5  U.S.C.  5532,  8344,  and  8468. 

2.  Section  553.101  is  revised  to  read  as 
follows: 

§553.101  Applicability. 

This  part  applies  to  employment  of 
both  civilian  annuitants  who  would  be 
subject  to  termination  of  annuity  or 
annuity  offset  under  5  U.S.C.  8344  or  5 
U.S.C.  8466  and  former  members  of  the 
uniformed  services  who  would  be 
subject  to  reduction  in  retired  or  retainer 
pay  imder  5  U.S.C.  5532.  Agencies  may 
request  exceptions  as  provided  in 
subpart  B  from  the  reemployed 
annuitant  provisions  of  5  U.S.C.  8344  (for 
Civil  Service  Retirement  System 
annuitants)  or  8468  (for  Federal 
Employees  Retirement  System 
annuitants),  as  appropriate,  and/or  ffom 
either  or  both  of  the  reductions  in  retired 
pay  required  by  5  U.S.C.  5532. 

3.  In  §  553.201,  the  section  heading  is 
revised,  a  new  paragraph  (b)(4)  is  added 
and  paragraph  (e)(3)  is  revised  to  read 
as  follows: 

§  553.201  Requesting  0PM  approval  for 
reemptoyment  without  reduction  In 
IndIviduM  cases. 

***** 

(b)  *  *  * 

(4)  Unless  the  request  is  submitted  in 
accordance  with  paragraph  (c)  of  this 


section,  or  involves  employment  that  is 
excluded  from  retirement  coverage,  a 
request  for  continuation  of  an  annuity 
that  would  otherwise  be  terminated 
under  5  U.S.C.  8344  or  8468  must  show 
that  continuation  of  the  annuity  would 
be  within  the  spirit  of  the  applicable 
law. 

***** 

(e)  *  *  * 

(3)  Need  for  retention.  TTie  agency 
must  show  good  cause  to  believe  that 
the  employee  will  retire  (or.  in  the  case 
of  an  individual  currently  reemployed 
without  an  exception,  will  resign  i^m 
that  position)  and  that  the  agency  will 
lose  his  or  her  services  if  the  exception 
is  not  granted. 

***** 

4.  In  §  553.202,  the  section  heading  is 
revised  to  read  as  follows: 

§  553.202  Request  for  delegation  of 
authority  to  approve  reemployment  without 
reduction  in  emergencies. 
***** 

5.  In  §  553.203,  the  section  heading 
and  paragraph  (b)  are  revised  to  read  as 
follows: 

§  553.203  Status  of  individuals  serving 
without  reduction. 

***** 

(b)  Retired  members  of  the  uniformed 
services.  Except  for  individuals  to  whom 
paragraph  (a)  of  this  section  is 
applicable,  retired  member  employed 
without  reduction  in  retired  or  retainer 
pay  under  this  part  are  considered 
employees  for  Ae  purposes  of 
subchapter  III  of  chapter  83  or  chapter 
84  of  title  5,  United  States  Code,  subject 
to  the  same  conditions  as  apply  to  any 
other  employees. 

[FR  Doc.  92-8275  Filed  4-9-92;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Parte  1413  and  1421 

Common  Provisions  for  the  Wheat, 
Feed  Grains,  Cotton,  and  Rice 
Programs 

agency:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  On  August  19, 1991,  the 
Commodity  Credit  Corporation  (CCC) 
issued  a  proposed  rule  with  respect  to 
discretionary  provisions  for  the  price 
support  and  production  adjustment 
programs  for  wheat,  feed  grains,  upland 
and  extra  long  staple  (ELS)  cotton,  and 


rice  which  are  conducted  by  the  CCC  in 
accordance  with  the  Agricultural  Act  of 
1949  (the  1949  Act),  as  amended.  This 
final  rule  amends  the  regulations  at  7 
CFR  part  1413  to  implement  the  changes 
on  the  following  program 
determinations:  (a)  llie  percentage  of 
advance  deficiency  payments;  (b)  the 
types  of  crops  which  may  not  be  planted 
on  “flexible  acreage”;  (c)  targeted  option 
payments  (TOP);  (d)  allowing  the 
planting  of  designated  crops  on  up  to 
one-half  of  the  reduced  acreage;  (e) 
allowing  the  planting  of  oats  on  wheat 
and  feed  grains  acreage  conservation 
reserve  (ACR);  (f)  planting  of  conserving 
crops  on  ACR;  and  (g)  whether 
producers  of  malting  barley  should  be 
exempt  from  complying  with  the  acreage 
reduction  requirements  and  maintain 
eligibility  for  feed  grain  loans,  purchase 
and  payments.  In  addition,  this  ffnal  rule 
amends  7  CFR  part  1421,  with  respect  to 
the  1992  price  support  rates  for  wheat, 
feed  grains,  rice,  oilseeds,  and  peanuts. 
EFFECTIVE  DATE:  April  10, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  A.  Broussard,  Agricultural 
Economist,  Commodity  Analysis 
Division,  U.S.  Department  of  Agriculture 
(USDA),  Agricultural  Stabilization  and 
Conservation  Service,  room  3744-S,  P.O. 
Box  2415,  Washington,  DC  20013  or  call 
(202)  720-7923. 

SUPPLEMENTARY  INFORMATION:  The  final 
Regulatory  Impact  Analysis  describing 
the  options  considered  in  developing 
this  ffnal  rule  and  the  impact  of  the 
implementation  of  each  option  is 
available  on  request  from  the  above- 
named  individual. 

This  ffnal  rule  has  been  reviewed 
under  USDA  procedures  established  in 
accordance  with  Executive  Order  12291 
and  Departmental  Regulation  No.  1512-1 
and  has  been  designated  as  “major”.  It 
has  been  determined  that  these  program 
provisions  will  result  in  an  annual  effect 
on  the  economy  of  $100  million  or  more. 

The  title  and  numbers  of  the  Federal 
assistance  program,  as  founded  in  the 
catalog  of  Federal  Domestic  Assistance, 
to  which  this  final  rule  applies  are  as 
follows: 


Titles 

Numbers 

Commodity  Lxtans  and  Purchases . 

10.051 

Cotton  Production  Stabilization . 

10.052 

Feed  Grains  Production  Stabilization . 

10.055 

Wheat  Production  Stabilization . 

10.058 

Rice  Production  Stabilization . — 

10.065 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  notice  since  CCC  is 
not  required  by  5  U.S.C.  553  or  any  other 
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provision  of  law  to  publish  a  notice  of 
proposed  rulemaking  with  respect  to  the 
subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  signihcant  impact  on 
the  quality  of  human  environment. 
Therefore,  neither  an  environmental 
assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

This  program/ activity  is  not  subject  to 
the  provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

The  amendments  to  7  CFR  1413  and 
1421  set  forth  in  this  proposed  rule  do 
not  contain  information  collections  that 
require  clearance  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35). 

7  CFR  Part  1413 

This  final  rule  amends  7  CFR  part  1413 
to  set  forth  the  determination  of  certain 
discretionary  provisions  of  the  1949  Act 
that  would  be  implemented  and  the 
manner  in  which  implementation  would 
be  made. 

In  response  to  the  proposed  rule 
published  on  August  19, 1991,  51  timely 
letters  were  received.  Comments  in  nine 
of  the  letters  received  did  not  pertain  to 
the  common  provisions  request  for 
comments.  The  remaining  forty-two 
letters  contained  51  relevant  comments 
for  the  common  provisions  outlined  in 
the  proposed  rule.  Respondents  included 
the  following:  23  producers,  9  national 
producer  organizations,  9  State  producer 
organizations,  and  3  agribusinesses,  a 
member  of  congress,  a  lawyer,  a  State 
Agriculture  Department,  a  State 
Extension  Service,  an  ASC  Coimty 
Committee,  and  a  SCS  Conservation 
District. 

Advance  Deficiency  Payment  Rate 

A  total  of  17  respondents  commented 
on  the  percentage  of  the  projected 
deficiency  payments  to  be  made  in 
advance  for  the  1992-95  crops.  Eight 
respondents  were  national  producer 
organizations,  7  were  State  producers 
organizations,  and  2  were  producers.  Of 
the  comments  received  on  advance 
deficiency  payments,  9  respondents 
favored  a  40-percent  advance  and  8 
favored  a  50-percent  advance. 

If  an  acreage  limitation  program  is  in 
effect,  40-percent  advance  deficiency 
payments  will  be  made  available  to 
eligible  producers  of  the  1992-95  crops 
of  wheat,  feed  grains,  upland  cotton,  and 
rice  because  40-percent  advance 
payments  provides  producers  with 


adequate  operating  capital  and  less  risk 
of  potential  refunds. 

Crops  Prohibited  on  Flexible  Acreage 

Comments  were  received  from  26 
respondents  concerning  crops  prohibited 
from  being  planted  on  flexible  acreage. 
Respondents  included:  5  National 
producer  organizations,  5  State  producer 
organizations,  15  producers,  and  1 
agribusiness.  Nine  respondents 
recommended  no  changes  to  the  list  of 
prohibited  crops.  Twelve  comments 
received  requested  that  wild  rice  be 
permitted  on  flexible  acreage.  Three 
comments  requested  that  d^  edible 
beans  be  permitted  on  flexible  acreages; 
one  comment  requested  that  millet  be 
prohibited,  and  another  requested  that 
no  restrictions  be  implemented  on 
flexible  acres. 

For  the  1992  and  subsequent  years, 
producers  will  have  the  option  to 
designate  sugarcane  as  considered 
planted  to  sugarcane  or  as  planted  on 
flexible  acres  and  therefore,  considered 
planted  to  the  program  crop  instead  of 
sugarcane. 

Since  dry  edible  beans  are  vegetables,' 
there  is  no  statutory  authority  to  allow 
the  planting  of  such  crops  on  flexible 
acres.  Therefore,  dry  edible  beans  will 
not  be  allowed  on  flexible  acres. 

Comments  received  fi'om  California 
producers  indicated  that  additional 
production  of  wild  rice  would  not  affect 
the  wild  rice  market  and  requested  that 
wild  rice  be  allowed  on  flexible  acres. 
As  in  1991,  the  decision  was  made  not  to 
allow  the  production  of  wild  rice  on 
flexible  acres  due  to  the  volatility  of  the 
specialty  market  that  currently  exits  for 
wild  rice. 

Implementation  of  TOP 

Fourteen  responses  were  received  on 
the  TOP  provision.  Five  State  producer 
organizations,  three  National  producer 
organizations,  one  senator,  and  one 
State  agriculture  commissioner 
requested  that  the  TOP  be  implemented. 
Three  National  producer  organizations 
and  one  State  producer  organization 
requested  that  TOP  not  be  implemented. 

TOP  will  not  be  implemented  because 
it  is  determined  that  producers  already 
have  substantial  planting  flexibility  and 
because  it  would  not  currently  be 
feasible  to  operate  the  TOP  as 
mandated  by  The  1949  Act  which 
requires  that  in  implementing  TOP  no 
additional  budget  outlays  may  occur. 

Designated  Crops  on  ACR 

Nine  comments  were  received  from  5 
National  producer  organizations,  2  State 
producer  organizations,  and  2  producers 
requesting  that  the  harvesting  of 
designated  crops  not  be  allowed  on  up 


to  one  half  of  the  announced  acreage 
reduction.  No  comments  were  received 
favoring  the  harvesting  of  designated 
crops  on  ACR. 

The  harvesting  of  designated  crops  on 
ACR  will  not  be  allowed  because  it  is 
determined  that  producers  already  have 
the  flexibility  to  plant  designated  crops 
on  flexible  acres. 

Oats  on  Wheat  and  Feed  Grains  ACR 

A  total  of  8  comments  were  received 
concerning  the  planting  of  oats  for 
harvest  on  wheat  and  feed  grains  ACR. 
Responses  from  3  National  producer 
organizations  and  2  State  producer 
organizations  were  opposed  to  the 
harvest  of  oats  on  ACR.  Two  responses 
from  the  food  industry  and  one  from  a 
national  producer  organization  were  in 
favor  of  planting  oats  for  harvest  on 
ACR. 

The  planting  of  oats  for  harvest  on 
wheat  and  feed  grains  ACR  will  not  be 
permitted  because  it  is  determined  that 
producers  already  have  the  ability  to 
expand  oats  production  under  the 
planting  flexibility  provision. 

Conserving  Crops  for  Harvest  on  ACR 

Thirteen  comments  were  received 
concerning  conserving  crops  on  ACR. 
Eight  were  against  the  harvesting  of 
conserving  crops  on  ACR.  These 
responses  included  3  National  producer 
organizations,  2  State  producer 
organizations,  2  producers,  and  1 
university  extension  service.  Five 
comments — 2  National  producer 
organizations,  2  State  producer 
organizations,  and  one  county  ASC 
office — were  in  favor  of  the  harvesting 
of  conserving  crops  on  ACR. 

Since  producers  can  plant  all  of  the 
conserving  crops,  except  castor  beans, 
under  the  flexibility  provision  and  a 
sufficient  supply  of  conserving  crops  is 
available,  harvesting  of  conserving 
crops  on  ACR  is  not  allowed. 

Malting  Barley  Exemption 

Seven  responses  were  received 
requesting  that  malting  barley  not  be 
exempt  from  acreage  reduction 
requirements.  The  respondents  included 
3  National  producer  organizations  and  4 
State  producer  organizations.  No 
comments  were  received  in  favor  of  the 
malting  barley  exemption. 

Malting  barley  will  not  be  excluded 
fi:om  the  acreage  reduction  requirements 
because  malting  barley  supplies  are 
expected  to  be  adequate  and  to  avoid 
complicating  the  program  since 
producers  often  plant  varieties  that  can 
be  used  for  either  malting  or  feed 
purposes. 
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Accordingly,  the  following  program 
determinations  are  made  with  respect  to 
the  provisions  that  are  applicable  to  the 
crops  of  wheat,  feed  grains,  upland  and 
ELS  cotton,  and  rice: 

A.  The  Percentage  of  Estimated 
Deficiency  Payments  Which  Will  be 
Made  Available  to  Producers  of  the 
1992-05  Crops  of  Wheat,  Feed  Grains. 
Upland  and  ELS  Cotton,  and  Rice 

Section  114(a)(2)(F)  of  the  1949  Act 
requires  that  advance  deHciency 
payments  be  made  available  to 
producers  of  wheat,  feed  grains,  upland 
cotton,  and  rice  whenever  an  acreage 
limitation  program  is  established.  For 
wheat  and  feed  grains,  not  less  than  40 
percent  nor  more  than  50  percent  of  the 
projected  payment  rate  shall  be  made  in 
advance:  for  upland  cotton  and  rice,  not 
less  than  30  percent  nor  more  than  50 
percent  of  the  projected  payment  rate 
shall  be  made  in  advance.  Section 
103(h)(3)(C)  of  the  1949  Act  permits  the 
Secretary  to  authorize  advance 
deficiency  payments  to  producers  of  ELS 
cotton,  not  to  exceed  50  percent  of  the 
projected  pa3rment  rate. 

If  an  acreage  limitation  program  is  in 
effect  advance  deficiency  payments  for 
the  1992-95  crops  of  wheat  feed  grains, 
upland  cottcm,  and  rice  will  be  40 
percent  of  the  projected  payment  rate. 
For  the  1992  crop  of  ELS  cotton,  no 
advance  deficiency  payments  will  be 
made. 

B.  The  Types  of  Crops  Which  May  Not 
be  Planted  on  Flexible  Acres 

Section  504  of  the  1949  Act  states  that 
producers  may  plant  crops  other  than 
the  program  crop  on  up  to  25  percent  of 
any  participating  crop  acreage  base. 

This  acreage  is  Imown  as  “flexible" 
acreage. 

Crops  that  may  be  planted  on  flexible 
acreage  are:  (1)  Any  program  crop:  (2) 
any  oilseed  crop;  (3)  any  other  crop, 
except  any  finiit  or  vegetable  crop 
(including  potatoes,  dry  edible  beans, 
lentils  and  peas):  and  (4)  mung  beans. 
The  planting  of  certain  fruits  or 
vegetables  may  be  permitted  if  such 
crop  is  an  industrial  or  experimental 
crop,  or  no  substantial  domestic 
production  or  maricet  exists  for  the  crop. 
The  planting  of  any  crop  on  flexible 
acres  may  also  be  prohibited. 

CCC  will  permit  the  same  crops  to  be 
grown  on  flexible  acreage  in  1992  as 
were  allowed  in  1991,  Technical 
corrections  provide  that  the  production 
of  mung  beans  be  allowed  on  flexible 
acreage,  therefore,  mung  beans  will  be 
allowed  on  flexible  acreage.  In  States 
where  proportionate  shares  may  go  into 
effect,  producers  must  determine  if 
sugarcane  planted  on  flexible  acreage 


will  receive  planting  credit  for  historical 
planting  credit  or  credit  for 
proportionate  shares. 

C.  Whether  the  TOP  Will  be 
Implemented 

Sections  107B(e)(3).  105B(e)(3). 
103B(e)(3),  and  10lB(e)(3)  of  the  1949 
Act.  with  respect  to  wheat,  feed  grains, 
upland  cotton,  or  rice,  provide  that  if  an 
acreage  limitation  program  is  in  effect, 
the  Secretary  may  offer  producers  the 
option  of  increasing  or  decreasing  the 
acreage  reduction  level,  within  certain 
restrictions,  with  a  corresponding 
decrease  or  increase  in  the  target  price. 
The  target  price  may  be  decreased  or 
increased  by  not  less  than  0.5  percent 
nor  more  than  1  percent  for  each 
percentage  point  change  in  the  acreage 
reduction  level.  The  acreage  limitation 
requirement  cannot  be  increased  by 
more  than  15  percentage  points  or  above 
25  percent  toal  for  wheat:  more  than  10 
percentage  points  or  above  20  percent  of 
the  total  for  feed  grains:  more  than  10 
percentage  points  or  above  25  percent  of 
the  total  for  cotton:  and  more  than  5 
percentage  points  for  rice.  The  decrease 
in  the  acreage  limitation  requirement  for 
all  crops  cannot  be  more  than  one-half 
of  the  announced  acreage  limitation 
percentage. 

The  Secretary  shall,  to  the  extent 
practicable,  ensure  that  the  TOP  does 
not  have  a  significant  effect  on  program 
participation,  total  production  or  budget 
outlays. 

The  TOP  provision  will  not  be 
implemented  for  the  1992  crops. 

D.  Whether  to  Permit  the  Planting  of 
Designated  Crops  on  up  to  Half  of  the 
Annoimced  Acreage  Reduction 

Sections  107B(e)(2)(F)(i), 
105B(e)(2)(F)(i).  103B(e)(2)(F)(i).  and 
10lB(e)(2)(F)(i)  of  the  1949  Act,  with 
respect  to  wheat,  feed  grains,  upland 
cotton,  and  rice,  provide  that  the 
Secretary  may  permit  producers  to  plant 
a  designated  crop  on  not  more  than  one- 
half  of  the  reduced  acreage  on  the  farm. 

The  designated  crops  may  be:  (a)  Any 
oilseed  crop:  (b)  any  industrial  or 
experimental  crop  designated  by  CCC: 
and  (c)  any  other  crop,  except  any  fiiiit 
or  vegetable,  (including  potatoes  and 
dry  edible  beans)  not  designated  by  the 
Secretary  as  (i)  an  industrial  or 
experimental  crop,  or  (ii)  a  crop  for 
which  no  substantial  domestic 
production  or  market  exist.  In  addition, 
program  crops  may  not  be  planted  on 
the  reduced  acreage  on  the  farm. 

If  producers  on  a  farm  elect  to  plant  a 
designated  crop,  the  amoimt  of 
deficiency  payments  that  the  producers 
are  otherwise  eligible  to  receive  shall  be 
reduced,  for  each  acre  that  is  planted  to 


the  designated  crop,  by  an  amount  equal 
to  the  deficiency  payment  that  would  be 
made  with  respect  to  a  number  of  acres 
of  the  crop  that  the  Secretary  considers 
appropriate.  Such  reductions  in 
deficiency  payments  must  be  sufficient 
to  ensure  that  this  provision  does  not 
increase  CCC  outlays. 

Planting  of  designated  crops  on  up  to 
one-half  of  the  ACR  will  not  be 
implemented  for  the  1992  crop  year. 

E.  Whether  to  Permit  the  Planting  of 
Oats  on  ACR 

In  any  crop  year  that  it  is  determined 
that  projected  domestic  production  of 
oats  will  not  fulfill  the  projected 
domestic  demand  for  oats,  CCC:  (a)  May 
provide  that  acreage  designated  as  ACR 
under  the  wheat  and  feed  grains 
programs  may  be  planted  to  oats  for 
harvest  under  sections  107B(e)(8)  and 
105B(e)(8)  of  the  1949  Act;  (b)  may  make 
program  benefits  (including  loans, 
purchases,  and  payments)  available 
under  the  annual  program  for  oats  under 
section  105B  of  the  1949  Act  for  oats 
planted  on  ACR:  and  (c)  shall  not  make 
program  benefits  other  than  the  benefits 
specified  in  (b)  available  to  producers 
with  respect  to  acreage  planted  to  oats 
under  this  provision. 

The  planting  of  oats  on  wheat  and 
feed  grains  ACR  for  harvest  will  not  be 
permitted  for  the  1992  crops. 

F.  Whether  To  Permit  Conserving  Crops 
To  Be  Planted  on  ACR 

Under  sections  107B(e)(4(B)(iii), 
105B{e)(4)(B)(iii).  103B(e)(4)(B)(iii).  and 
10lB(e)(4)(B)(iii)  of  the  1949  Act,  with 
respect  to  M^eat,  feed  grains,  upland 
cotton,  and  rice,  producers  may  be 
authorized  to  plant  all  or  any  part  of  the 
ACR  to  be  planted  to  sweet  sorghum, 
guar,  sesame,  castor  beans,  crambe, 
plantago  ovato,  triticale,  rye,  mung 
beans,  milkweed  or  other  commodity,  if 
the  Secretary  determines  that  the 
production  is  needed  to  provide  an 
adequate  supply  of  the  commodities,  is 
not  likely  to  increase  the  cost  of  the 
price  support  program  and  will  not 
adversely  affect  farm  income. 

The  planting  of  conserving  crops  on 
ACR  will  not  be  implemented  for  the 
1992  crops. 

G.  Malting  Barley  Exemption  From 
Acreage  Reduction  Requirements 

Under  section  105B(p)  of  the  1949  Act 
with  respect  to  feed  grains,  the 
Secretary  may  exempt  producers  of 
malting  barley,  as  a  condition  of 
eligibility  for  feed  grain  loans,  purchases 
and  payments,  from  complying  with  the 
acreage  reduction  requirements. 
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Malting  barley  will  not  be  exempt 
from  the  feed  grain  acreage  reduction 
requirements  for  the  1992  crop. 

7  CFR  Part  1421 

The  regulations  at  7  CFR  part  1421  set 
forth  the  terms  and  conditions  of  the 
price  support  programs  for  wheat,  feed 
grains,  rice,  farm-stored  peanuts,  and 
oilseeds.  This  final  rule  amends  §  1421.7 
to  include  the  1992  basic  price  support 
rates  of  these  commodities. 

List  of  Subjects 
7  CFR  Part  1413 

Cotton,  Feed  grains.  Price  support 
programs.  Wheat,  Rice. 

7  CFR  Part  1421 

Grains,  Loan  programs/agriculture. 
Price  support  programs.  Warehouses. 

Accordingly,  7  CFR  parts  1413  and 
1421  are  amended  as  follows: 

PART  1413— (AMENDED] 

1.  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1308, 1308a,  1309, 1441- 
2, 1444-2, 1444f,  1445b-3a,  1461-1469;  15 
U.S.C.  714b  and  714c. 

2.  In  §  1413.11  paragraphs  (a)  and 

(b)(4)  are  revised  to  read  as  follows: 

§  1413.1 1  Planting  flexibility. 

(a)  With  respect  to  the  1991  through 
1995  crop  years,  producers  may  plant  for 
harvest  on  the  established  crop  acreage 
base,  a  commodity,  which  is  other  than 
the  program  crop  for  which  the  crop 
acreage  base  was  established  and 
receive  planted  and  considered  planted 
credit  for  such  program  crop  as  the 
result  of  planting  such  other  crop  only  if 
CCC  has  approved  the  planting  of  such 
other  crop  as  provided  in  this  part. 

(b)  *  *  * 

(4)(i)  For  1991,  any  other  crop,  except 
peanuts,  tobacco,  wild  rice,  trees,  tree 
crops,  nuts,  and  fruits  and  vegetables 
(including  fruits  and  vegetables  grown 
for  seed  or  ornamentals),  which  include 
apples,  apricots,  arugala,  artichokes, 
asparagus,  avocados,  babaco  papayas, 
bananas,  beans  (except  soybeans, 
adzuki,  faba,  and  lupin)  beets — other 
than  sugar,  blackberries,  blueberries, 
bok  choy,  boysenberries,  broccoli, 
brussel  sprouts,  cabbage,  calabaza, 
cauliflower,  celeriac,  celery,  chayote, 
cherimoyas,  canary  melon,  cantaloupes, 
cardoon,  carrots,  casaba  melon, 
cassava,  cherries,  Chinese  bitter  melon, 
chicory,  Chinese  cabbage,  Chinese 
mustard,  Chinese  water  chestnuts, 
chufes,  citron,  citron  melon,  coffee, 
collards,  cowpeas,  crabapples, 
cranberries,  crenshaw  melon. 


cucumbers,  currants,  daikon,  dasheen, 
dates,  eggplant,  elderberries,  endive, 
escarole,  feijoas,  figs,  gooseberries, 
grapefruit,  grapes,  guavas,  honeydew 
melon,  huckleberries,  jerusalem 
artichokes,  kale,  kiwii^it,  kohlrabi, 
kumquats,  leeks,  lemons,  lentils,  lettuce, 
limequats,  limes,  loganberries,  loquats, 
mandarins,  mangos,  marionberries, 
mulberries,  murcotts,  mustard  greens, 
nectarines,  olallieberries,  onions, 
oranges,  okra,  olives,  papaya,  paprika, 
parsnip,  passion  fruits,  peaches,  pears, 
peas,  all  peppers,  persimmon,  persian 
melon,  pineapple,  plantain,  plumcots, 
plums,  pomegranates,  potatoes,  prunes, 
pumpkins,  quinces,  radiochio,  radishes, 
raisins,  rapini,  raspberries,  rhubarb, 
rutabaga,  santa  claus  melon,  salsify, 
savory,  shallots,  spinach,  squash, 
strawberries,  Swiss  chard,  sweet  com, 
sweet  potatoes,  tangelos,  tangerines, 
tangos,  tangors,  taniers,  taro  root, 
tomatillo,  tomatoes,  turnips,  turnip 
greens,  watercress,  watermelons,  white 
sapote,  yam,  yu  choy. 

(ii)  For  1992,  any  other  crop,  including 
mung  beans,  with  the  exception  of 
melons  and  those  crops  listed  in 
paragraph  (b)(4)(i)  of  this  section. 
***** 

3.  In  §  1413.54  paragraphs  (b).  (c)(1), 
(d),  and  (e)  are  revised  to  read  as 
follows: 

§  1413.54  Acreage  reduction  program 
provisions. 

***** 

(b)  Targeted  option  payments  shall 
not  be  available  with  respect  to  the  1991 
and  1992  crops  of  wheat,  feed  grains, 
upland  cotton,  and  rice. 

(c) (1)  Acreage  designated  as  ACR 
under  the  1991  and  1992  wheat,  feed 
grains,  upland  cotton,  and  rice  programs 
may  not  be  devoted  to  oilseeds, 
industrial  or  experimental  crops,  to 
other  program  crops,  to  designated 
crops,  or  any  other  crop  and  must  be 
devoted  to  approved  uses  as  otherwise 
provided  in  this  part. 

(d)  Paid  land  diversion  program 
payments  shall  not  be  made  available  to 
producers  of  the  1991  and  1992  crops  of 
wheat,  feed  grains,  ELS  and  upland 
cotton,  and  rice. 

(e)  With  respect  to  the  1991  and  1992 
crop  years,  in  'order  to  receive  feed  grain 
loans,  purchases  and  payments  in 
accordance  with  this  part  and  part  1421 
of  this  title,  producers  of  malting  barley 
must  comply  with  the  acreage  reduction 
requirements  of  this  part. 

4.  Section  1413.109  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 


§  1413.109  Timing  and  calculation  of 
daficlancy  payments. 
***** 

(d)  For  the  1991  through  1995  crop  of 
wheat,  feed  grains,  upland  cotton  and 
rice,  if  an  acreage  limitation  program  is 
in  effect,  CCC  shall  make  available  40 
percent  of  the  projected  final  deficiency 
payments,  made  in  accordance  with 
§  1413.108  as  an  advance  payment  to 
producers  in  the  manner  determined  and 
announced  by  CCC.  For  the  1992  crop  of 
ELS  cotton,  no  advance  deficiency 
payments  shall  be  made  available. 

PART  1421— [AMENDED] 

5.  The  authority  citation  for  part  1421 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421, 1423, 1425, 1441z. 
1444f-l.  14456-3a,  1444c-3, 1445e  and  144ef; 

14  U.S.C.  714b  and  714c. 

6.  In  §  1421.7  paragraph  (c)  is  revised 
to  read  as  follows: 

§  1421.7  Adjustment  of  basic  support 
fates. 

***** 

(c)  The  basic  support  rates  for  the 
wheat,  com,  barley,  oats,  grain  sorghum, 
rye,  rice,  peanuts,  soybean,  canola, 
flaxseed,  mustard  seed,  rapeseed, 
safflower,  and  sunflower  seed  crops  are: 
^  (l)(i)  1991  Wheat — $2.04  per  bushel; 

(ii)  1992  Wheat — $2.21  per  bushel: 

2(i)  1991  Com — ^1.62  per  bushel: 

(ii)  1992  Com — $1.72  per  bushel; 

(3) (i)  1991  Barley — $1.32  per  bushel; 

(ii)  1992  Barley-^^.40  per  bushel; 

(4) (i)  1991  Oats — $.83  per  bushel; 

(ii)  1992  Oats — $0.88  per  bushel; 

(5) (i)  1991  Grain  Sorghum — $1.54  per 
bushel; 

(ii)  1992  Grain  Sorghum — $1.63  per 
bushel; 

(6) (i)  1991  Rye — $1.38  per  bushel: 

(ii)  1992  Rye — $1.46  per  bushel; 

(7) (i)  1991  Rice— ^.50  per 
hundredweight; 

(ii)  1992  Rice — $6.50  per 
himdredweight; 

(8)  1991  Peanuts,  Quota — $642.79  per 
ton;  Additional — $149.75  per  ton; 

(9) (i)  1991  Soybeans — $5.02  per 
bushel; 

(ii)  1992  Soybeans — $5.02  per  bushel; 

(10) (i)  1991  Canola,  flaxseed,  mustard 
seed,  rapeseed,  safflower,  and 
sunflower  seed — 0.089  per  pound; 

(11)  1992  Canola,  flaxseed,  mustard 
seed,  rapeseed,  safflower,  and 
sunflower  seed — $0,089  per  pound. 

Signed  April  2, 1992  at  Washington,  DC. 
Keith  D.  Bjerke, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  92-8198  Filed  4-ft-92;  8:45  ami 
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7  CFR  Part  1435 
Sugar 

AOCNCV:  Commodity  Credit  Corporation, 
USDA. 

action:  Interim  Rule. 

summary:  This  interim  rule  amends  the 
regulations  at  7  CFR  part  1435  Math 
respect  to  the  Sugar  Mce  Support 
Prc^am  which  is  conducted  by  the 
Commodity  Credit  Corporation  (CCC)  in 
accordance  Mrith  section  206  of  llie 
Agricultural  Act  of  1949,  as  amended 
(the  1949  Act).  This  rule  is  necessary  in 
order  to  implement  changes  made  by 
section  111  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act 
Amendments  of  1991  (the  1991  Act).  The 
amendments  made  by  this  rule,  provide 
for  changes  vridi  respect  to  sectirity 
interests  obtained  by  CCC  and  that 
sugarcane  shall  also  be  available  for 
supplementary  nonrecourse  loans  as 
required  by  the  1991  Act. 

DATES:  Interim  rule  effective:  April  10, 
1992.  Comments  must  be  received  on  or 
before  May  11, 1992,  in  order  to  be 
assured  of  consideration. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  Moitten  comments 
concerning  this  interim  rule.  Comments 
should  be  mailed  or  delivered  to  '* 

Director,  Cotton,  Grain,  and  Rice  Price 
Support  Division,  Agricultural 
Stabilization  and  Conservation  Service, 
room  3630,  P.O.  Box  2415,  South 
Agriculture  Building,  U.S.  Department  of 
Agriculture,  Wariii^ton,  DC  20013. 
Comments  received  may  be  inspected 
between  9  a.m.  and  4:30  p.m.,  Monday 
through  Friday  except  holidays,  in  room 
3627,  South  Agriculture  Building,  U.S. 
Department  of  Agriculture,  14th  Street 
and  Independence  Avenue,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Wolf,  Program  Specialist,  Cotton. 
Grain,  amd  Rice  Price  S^port  Division 
(CGRD),  Agricultural  Stabilization  and 
Conservation  Service  (ASCS),  United 
States  Department  of  Agriculture 
(USDA),  P.O.  Box  2415,  Washington,  DC, 
telephone  (202)  720-4704. 
SUPFLEMENTARV  INFOIWATION:  This 
interim  rule  has  been  reviewed  imder 
USDA  procedures  established  in 
accordance  Mrith  Executive  Order  12291 
and  Secretary's  Memorandum  No.  1512- 
1  and  it  has  been  determined  to  be 
“nonmaior"  because  diese  program 
provisions  will  not  result  in:  (1)  An 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consumers,  individual 
industries,  Federal,  State  or  local 
governments,  or  geographic  regions;  or 


(3)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  Mrith  fbreign-bas^  enterprises 
in  domestic  or  export  markets.  A 
regulatory  impact  analysis  is  available 
ffom  the  previously  mentioned  contact. 

The  title  and  number  of  the  federal 
assistance  program,  as  found  in  the 
Catalogue  ^  Federal  Domestic 
Assistance,  to  Mrhich  this  interim  rule 
applies  is  Commodity  Loans  and 
Purchases — ^10.051. 

It  has  been  determined  that  the 
Regulatory  nexibility  Act  is  not 
apfdicable  because  the  CCC  is  not 
required  by  5  U.S.C.  553  or  any  other 
provision  of  law  to  publish  a  notice  of 
proposed  rule  making  Mrith  respect  to 
the  subject  matter  of  this  rule. 

It  has  been  determined  by  an 
environmental  evaluation  that  the 
program  Mrill  have  no  signiffcant  impact 
on  the  quality  of  the  human 
environment 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Mrhich  requires  intergovernmental 

consultation  Mrith  State  and  local  _ 

officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  and  48  FR  29115 
(June  24, 1983). 

Public  reporting  burden  for  the 
information  collections  contained  in  this 
regulation  Mrith  respect  to  the  sugar 
price  support  program  is  estimated  to 
average  15  minutes  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  iMormation. 
The  information  collections  have 
previously  been  cleared  by  OMB,  and 
assigned  number  0560-0087  and  0560- 
0093. 

Because  processors  are  currently 
taking  actions  in  order  to  pledge  sugar 
as  collateral  for  CCC  price  support 
loans,  it  has  been  determined  that  this 
interim  rule  is  effective  upon  publication 
in  the  Federal  Register.  Comments  are 
requested,  however,  and  Mrill  be  taken 
into  consideration  in  developing  the 
final  rule. 

Background 

The  1949  Act  sets  forth  the  statutory 
authority  for  CCC  price  support 
programs.  This  interim  rule  amends  7 
CFR  part  1435  to  provide  for 
administering  CCC  sugar  price  support 
programs. 

I^s  rule  amends  §  1435.6(e)(1)  to 
include  sugarcane  by  providing  that 
notwithstanding  any  other  provision  of 
this  part  in  areas  where  CCC 
determines  that  sugar  beets  and 


sugarcane  normally  are  harvested 
during  July,  August,  and  September, 
processors  may  obtain  a  loan  with 
respect  to  sugar  from  such  production 
and  if  such  loan  is  repaid  by  September 
30,  request  a  supplemental  loan  in 
accordance  with  §  1435.6(e)(2). 

Formerly,  sugarcane  was  not  included  in 
the  above  provision. 

This  rule  amends  S  1435.9(c)  (1)  and 
(2)  to  provide  that  security  interests 
obtained  by  CCC  as  a  result  of  the 
execution  of  security  agreements  by  the 
processors  of  sugarcane  and  sugar  beets 
shall  be  superior  to  ail  statutory  and 
common  law  liens  on  raw  cane  sugar 
and  refined  beet  sugeir  in  favor  of  the 
producers  of  sugarcane  and  sugar  beets 
and  all  prior  recorded  and  unrecorded 
liens  on  crops  of  sugarcane  and  sugar 
beets  from  which  the  sugar  was  derived. 
Formerly,  in  accordance  with 
§  1435.9(cK2)i,  processors  were  required 
to  obtain  lien  waivers  unless  an  opinion 
was  obtained  from  the  State's  Attorney 
General  in  accordance  with 
§  1435.9(c)(2)iL 

This  rule  amends  i  1435.12(d)  to 
clarify  that  if  there  are  any  Hens  or 
encumbrances  on  sugar  pledged  as 
collateral  for  a  price  support  loan, 
waivers  that  fuUy  protect  the  interests  of 
CCC  must  still  be  obtained  even  though 
the  liens  or  encumbrances  are  satisfied 
from  the  loan  proceeds. 

List  of  Subjects  in  7  CFR  Part  1435 

Loan  programs-agriculture.  Price 
support  programs.  Sugar. 

Accordingly,  7  CFR  part  1435  is 
amended  as  follows: 

PART  1435— SUGAR 

1.  The  authority  citation  for  7  CFR 
Part  1435  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421, 1423. 1446g:  15 
U.S.C.  714b  and  714c. 

2.  In  §  1435.6,  paragraph  (e)(1) 
introductory  text  is  revised  to  read  as 
follows: 

§  1435.6  AvaHability,  disbursement  and 
maturity  of  loans. 

*  R  •  *  * 

(e)(1)  Notwrithstanding  any  other 
provision  of  diis  part,  in  areas  where 
CCC  determines  that  sugar  beets  or 
sugarcane  that  normally  is  harvested 
during  July,  August,  and  September,  a 
processor  may: 

*  R  *  *  * 

3.  In  §  1435.7,  paragraph  (c)  is  revised 
to  read  as  follows: 

§  1435.7  Quantity  eligible  for  loan. 

R  R  R  R  R 
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(c)  The  total  cumulative  quantity  of 
sugar  that  may  be  pledged  as  collateral 
for  a  price  support  loan  may  not  exceed 
the  maximum  quantity  of  sugar  eligible 
to  be  pledged  as  loan  collateral  as 
determined  in  §  1435.5(a]  and  this 
subpart 

*  *  *  *  « 

4.  In  §  1435.9,  paragraph  (c)  is  revised 
to  read  as  follows: 

§  1435.9  Quality  and  storage  facility 
rec|ulraRients. 

*  *  *  •  • 

(c)  The  security  interests  obtained  by 
the  Commodity  Credit  Corporation  as  a 
result  of  the  execution  of  secxirity 
agreements  by  the  processors  of 
sugarcane  and  sugar  beets  shall  be 
superior  to  all  statutory  and  common 
law  liens  on  raw  cane  sugar  and  refined 
beet  sugar  in  favor  of  the  producers  of 
sugarcane  and  sugar  beets  and  all  prior 
recorded  and  unrecorded  liens  on  the 
crops  of  sugarcane  and  sugar  beets  from 
which  the  sugar  was  derived. 

*  «  *  *  * 

5.  In  §  1435.12,  paragraph  (d)  is 
revised  to  read  as  follows: 

§  1435.12  Mtscelaneous  provisions. 
***** 

(d)  If  there  are  any  liens  or 
encumbrances  on  sugar  pledged  as 
collateral  f(v  a  price  support  loan, 
waivers  that  fully  protect  the  interest  of 
CCC  must  be  obtained  even  though  the 
liens  or  encumbrances  are  satisfied  from 
the  loan  proceeds.  No  additional  liens  or 
encumbrances  shall  be  placed  on  the 
sugar  after  the  loan  is  approved. 
***** 

Signed  April  2, 1992,  in  Washington,  DC. 
Keith  D.  Bjeriie, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  92-6304  Filed  4-0-92;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
23  CFR  Part  771 
RIN  2125-AC 

Environmental  Impact  and  Related 
Procedures;  Te^mlcal  Amendment 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Correcting  amendment. 

summary:  This  document  contains  a 
correction  to  the  final  regulation  on 
environmental  impact  and  related 
procedures  in  order  to  properly 


designate  subordinate  paragraphs 
within  a  section. 

EFFECnvE  date:  April  10, 1992. 

FOR  FURTHER  HIFORMATION  CONTACT: 

Mr.  Thomas  P.  Holian,  Office  of  the 
Chief  Counsel,  (202)366-1383, 400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m.  to 
4:15  p.m.,  e.t,  Monday  through  Friday, 
except  legal  Federal  holidays. 

List  of  Subjects  in  23  CFR  Part  771 

Environmental  impact  statements. 
Grant  programs — transportation, 
Hi^ways  and  roads. 

TTie  FHWA  hereby  amends  23  CFR 
771.135(n)  as  set  forft  below: 

PART  771— ENVIRONMENTAL  IMPACT 
AND  RELATED  PROCEDURES 

1.  The  authority  citation  for  part  771 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4321  et  seq.\  23  U.S.C. 
109, 128, 138,  and  315;  49  U.S.C.  303(c). 
ie02(d),  ie04(h)  and  (i).  and  1610;  40  CFR  1500 
et  seq.:  49  C^  1.48(b)  and  1.51. 

§771.135  [Amended] 

2.  Section  771.135  is  amended  by 
redesignating  paragraphs  (n)(i).  (ii).  and 
(iii)  as  paragraphs  (n)  (1),  (2),  and  (3), 
respectively. 

Issued  on:  April  2, 1992. 

Steven  B.  Wermcrantz, 

Chief  Counsel 

[FR  Doc.  92-8277  Filed  4-0-92;  8:45  am) 
BILUNO  CODE  4910-22-H 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 
[TJ).  8408] 

RIN  1545-AH32 

Economic  Performance  Requirement 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Temporary  and  final 
regulations. 

summary:  This  document  contains  final 
regulations  relating  to  the  requirement 
that  economic  performance  occur  in 
order  for  an  amount  to  be  incurred  with 
respect  to  any  item  of  a  taxpayer  using 
an  accrual  method  of  accounting.  This 
document  also  renumbers  temporary 
regulations  relating  to  the  economic 
performance  requirement.  Changes  to 
the  applicable  law  were  made  by  the 
Tax  Reform  Act  of  1984.  The  regulations 
affect  all  taxpayers  that  use  an  accrual 
method  of  accounting  and  are  necessary 


to  provide  them  with  guidance  needed 
to  comply  with  these  changes. 

DATES:  These  regulations  are  effective 
April  10. 1992.  In  general,  the  final 
regulations  apply  to  liabilities  that 
would,  under  the  law  in  effect  before  the 
enactment  of  section  461(h).  be 
allowable  as  a  deduction  or  otherwise 
incurred  after  July  18, 1964.  In  the  case 
of  certain  liabilities  that  require 
payment  to  another  person  in  order  for 
economic  performance  to  occur,  the 
regulations  apply  to  liabilities  that 
would,  but  for  the  enactment  of  section 
461(h),  be  allowable  as  a  deduction  or 
otherwise  incurred  for  taxable  years 
beginning  after  December  31. 1991.  In 
the  case  of  the  economic  performance 
requirement  for  certain  employee 
benefit  provisions,  the  final  regulations 
provide  that  economic  performance 
generally  is  satisfied  to  the  extent  that 
any  amount  is  otherwise  deductible 
under  the  provisions  and.  effective  April 
10, 1992,  the  final  regulations  remove 
temporary  regulations  concerning 
employee  benefits. 

FOR  FURTHER  INFORMATION: 

Contact  Linda  M.  Kroening  of  the  O^ice 
of  Assistant  Chief  Coimsel  (Income  Tax 
and  Accounting),  on  (202)  377-7976  (not 
a  toll-free  call),  or  Robert  M.  Casey  of 
that  office  on  (202)  566-3637  (not  a  toll- 
free  call). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  June  7, 1990,  the  Internal  Revenue 
Service  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (55 
FR  23235)  regarding  the  economic 
performance  requirement  of  section 
461(h).  The  preamble  to  that  notice 
contains  an  explanation  of  the  proposed 
rules.  A  public  hearing  was  held  on 
October  22, 1990.  After  consideration  of 
the  public  comments  regarding  the 
proposed  regulations,  the  regulations  are 
adopted  as  revised  by  this  Treasury 
decision. 

Explanation  Statutory  Provisions 

Section  461(h)  provides  that  in 
determining  whether  an  amount  has 
been  incurred  with  respect  to  any  item, 
the  all  events  test  is  not  treated  as  met 
any  earlier  than  when  economic 
performance  with  respect  to  the  item 
occurs.  Under  section  461(h)(4),  the  all 
events  test  is  met  with  respect  to  any 
item  if  all  events  have  occurred  which 
determine  the  fact  of  the  liability  and 
the  amount  of  the  liability  can  be 
determined  with  reasonable  accuracy. 

Section  461(h)  provides  that,  except  as 
otherwise  provided  in  regulations 
prescribed  by  the  Secretary,  the 
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following  general  principles  determine 
when  economic  performance  occurs.  In 
the  case  of  liabilities  to  provide  services 
and  property  ("service  and  property 
liabilities”),  section  461(h)  generally 
provides  that  economic  performance 
occurs  as  the  services  or  property  is 
provided.  Where  the  liability  of  a 
taxpayer  arises  out  of  the  use  of 
property,  economic  performance  occurs 
as  ^e  taxpayer  uses  the  property.  If  the 
liability  of  a  taxpayer  requires  payment 
to  another  person  and  arises  under  a 
workers  compensation  act  or  out  of  any 
tort,  economic  performance  occurs  as 
the  payments  to  such  person  are  made. 
Finally,  in  the  case  of  any  other  liability 
of  a  taxpayer,  economic  performance 
occurs  at  the  time  determined  under 
regulations  prescribed  by  the  Secretary. 

Although  section  461(h)  generally 
requires  economic  performance  to  occur 
before  an  item  may  be  treated  as 
incurred,  section  461(h)(3)  provides  an 
exception  to  this  general  rule  for  certain 
recurring  items  (“the  recurring  item 
exception”).  If  the  recurring  item 
exception  applies,  an  item  may  be 
treated  as  incurred  in  the  taxable  year 
before  economic  performance  occurs. 

Public  Comments 

Application  of  Section  461(h)  to  Items 
Other  Than  Deductions 

In  general 

The  proposed  regulations  provide  that 
a  liability  is  incurred  in  the  taxable  year 
in  which  all  the  events  have  occurred 
that  establish  the  fact  of  the  liability,  the 
amount  of  the  liability  can  be 
determined  with  reasonable  accuracy, 
and  economic  performance  has  occurred 
with  respect  to  the  liability.  The 
regulations  define  a  liability  as  any  item 
allowable  as  a  deduction,  cost,  or 
expense,  except  for  certain  items  for 
which  the  Code  provides  alternative 
timing  rules.  Thus,  section  461(h)  applies 
to  allowable  deductions  and  any 
amount  otherwise  allowable  as  a 
capitalized  cost,  as  a  cost  taken  into 
account  in  computing  cost  of  goods  sold, 
as  a  cost  allocable  to  a  long-term 
contract,  or  as  any  other  cost  or 
expense. 

Commentators  argued  that  the 
proposed  regulations  incorrectly  apply 
section  461(h)  to  cost  of  goods  sold, 
basis,  and  certain  other  exclusions. 
According  to  the  commentators. 
Congress  did  not  intend  section  461(h)  to 
apply  to  these  items. 

The  Service  and  the  Treasury 
Department  believe  section  461(h)  and 
its  legislative  history  indicate  that 
Congress  intended  Oiat  rules  of  section 
461(h)  to  apply  to  both  exclusions  and 
deductions.  First,  section  461(h)  and  the 


all  events  test  codified  therein  are  not 
limited  to  deductions.  Unlike  the  old  all 
events  test  contained  in  §  1.461-l(a)(2) 
of  the  regulations,  which  applied  to 
determine  when  an  "expense"  was 
"deductible,”  the  all  events  test  in 
section  461(h)(4)  applies  to  determine 
when  "any  time”  is  "incurred."  Second, 
the  legislative  history  contemplates  the 
application  of  the  economic 
performance  rules  to  capital  items  or 
other  items  that  are  not  deductible  in  the 
year  incurred.  See  H.R.  Rep.  No.  432  Part 
2,  98th  Cong.,  2d  Sess.  1254-55  (1984) 
(describing  the  difficulty  of  applying  a 
discounting  mechanism  to  capital  items); 
see  also  Joint  Committee  on  Taxation, 
General  Explanation  of  the  Revenue 
Provisions  of  the  Deficit  Reduction  Act 
of  1984,  98th  Cong.,  2d  Sess.  262  (1984) 
(providing  an  example  applying  the 
economic  performance  rules  to  highway 
construction  costs,  which  in  1984  were 
ordinarily  treated  as  deferred  costs). 
Third,  adoption  of  the  commentators’ 
position  would  imreasonably  narrow  the 
scope  of  the  economic  performance 
rules  relating  to  the  provision  of  services 
and  property  in  sections  461(h)(2)  (A) 
and  (B)  to  items  that  are  merely 
incidental  to  the  provision  of  services 
and  property,  such  as  deductible 
supplies  and  distribution  costs.  In  view 
of  the  statutory  language  and  the 
legislative  history  cited  above,  the 
Service  and  the  Treasury  Department 
believe  that  such  a  narrow  application 
of  the  economic  performance  principles 
is  inconsistent  with  congressional  intent. 
Therefore,  the  final  regulations  continue 
to  apply  economic  performance  to  both 
exclusions  and  deductions. 

Subdividers  of  Real  Estate 

Rev.  Proc.  75-25, 1975-1  C.B.  720, 
provides  a  procedure  that  allows 
subdividers  of  real  estate  to  add  the 
estimated  cost  of  future  improvements 
to  the  actual  cost  or  other  basis  of 
property  sold  for  the  purpose  of 
determining  gain  or  loss  resulting  from 
the  sale.  The  preamble  to  the  proposed 
regulations  states  that  because 
economic  performance  must  occur  in 
order  for  a  liability  to  be  taken  into 
account,  "the  statute  and  the  regulations 
override  Rev.  Proc.  75-25  *  *  *.” 

Several  commentators  suggested  that 
the  Service  retain  the  estimated  cost 
allocation  rules  of  Rev.  Proc.  75-25.  In 
response,  the  Service  issued  Notice  91-4, 
1991-1  C.B.  315,  to  provide  interim 
guidance  while  the  Service  studied 
ways,  consistent  with  the  purposes  and 
principles  of  section  461  (h),  to  address 
the  special  circumstances  of  subdividers 
of  real  estate.  In  general.  Notice  91-4 
provides  that  the  procedures  of  Rev. 
Proc.  75-25  will  remain  in  effect  until  the 


issuance  of  further  rules  under  section 
461(h). 

The  Service  and  the  Treasury 
Department  believe  that  the  economic 
performance  requirement  of  section 
461(h)  applies  to  the  real  estate  sales 
described  in  Rev.  Proc.  75-25  and  that 
the  allocation  rules  of  Rev.  Proc.  75-25 
must  be  changed  to  reflect  the 
requirements  of  section  461(h). 

However,  in  order  to  address  the  special 
circumstances  of  real  estate  developers, 
the  Service  is  publishing  Rev.  Proc.  92- 
29  in  1992-17  I.R.B.  (April  27. 1992). 

In  general,  under  Rev.  Proc.  92-29 
subdividers  of  real  estate  may  request 
consent  to  add  the  estimated  cost  of 
future  improvements  to  the  basis  of 
property  for  the  purpose  of  determining 
gain  or  loss  resulting  from  the  sale. 
However,  the  total  cost  that  may  be 
added  to  the  basis  of  property  sold  may 
not  exceed  the  taxpayer’s  total  costs 
that  have  been  incurred  within  the 
meaning  of  section  461(h)  with  respect 
to  these  improvements.  Subdividers  that 
do  not  request  consent  as  outlined  under 
Rev.  Proc.  92-29  may  not  add  the  cost  of 
future  improvements  to  the  basis  of 
benefitted  properties  imtil  the  costs  of 
the  improvements  are  incurred  within 
the  meaning  of  section  461(h). 

Rev.  Proc.  92-29  provides  an 
automated  procedure  under  which 
developers  may  obtain  consent  to  add 
the  estimated  cost  of  future 
improvements  to  the  basis  of  property 
sold.  Moreover,  Rev.  Proc.  92-29 
provides  streamlined  information 
reporting  requirements  for  developers 
using  this  method  of  accounting. 

Provision  of  Services  or  Property 

The  proposed  regulations  provide  that 
if  the  liability  of  a  taxpayer  arises  out  of 
the  providing  of  services  or  property  to 
the  taxpayer  by  another  person, 
economic  performance  occurs  as  the 
services  or  property  is  provided.  If  the 
liability  of  a  taxpayer  requires  the 
taxpayer  to  provide  services  or  property, 
economic  performance  occurs  as  the 
taxpayer  incurs  costs  (within  the 
meaning  of  §  1.446-l(c)(l)(ii))  in 
satisfying  the  liability. 

Commentators  recommended  that  the 
final  regulations  treat  payment  as 
economic  performance  for  service  or 
property  liabilities.  These  commentators 
suggested  that  in  the  case  of  services  or 
property  to  be  provided  by  the  taxpayer, 
economic  performance  should  occur  no 
later  than  the  date  the  taxpayer  pays  a 
third  party  to  assume  the  taxpayer’s 
liability  to  provide  the  services  or 
property  and  the  third  party  becomes 
primarily  liable  to  provide  the  services 
or  property.  Similarly,  in  the  case  of 
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services  or  property  to  be  provided  to 
the  taxpayer  by  another  person,  the 
commentators  argued  that  economic 
performance  should  occur  no  later  than 
the  date  the  taxpayer  pays  the  person 
that  is  to  provide  the  services  or 
property. 

In  support  of  this  “payment  trump" 
rule,  commentators  have  made  the 
following  argument:  Section  461(h]  was 
enacted  to  prevent  taxpayers  from 
taking  undiscounted  d^uctions 
currently  for  expenses  that  are 
economically  incurred  in  the  future.  In 
cases  where  payment  is  made  in 
advance  of  economic  performance,  the 
amount  of  the  liability  has  been  properly 
discounted  to  its  value  as  of  the  date  of 
payment.  Hierefore,  the  deduction  is  not 
overstated,  and  the  policy  of  section 
461(h)  is  satisfied  because  the  tax  result 
is  equivalent  to  delaying  the  deduction 
until  the  event  of  economic  performance 
occurs. 

The  Service  and  the  Treasury 
Department  believe  that  the  policy  of 
section  461(h)  would  be  fulfilled  in  the 
case  of  prepaid  liabilities  only  if  the 
payor  and  the  payee  are  in  the  same  tax 
position.  By  prepaying  the  liability,  the 
payor  has  shifted  the  liability  for  tax  on 
the  investment  income  generated  by  the 
payment  to  the  payee  for  the  period  of 
time  between  the  payment  and 
economic  performance.  Thus,  if  the 
payee  is  not  subject  to  tax  or  is  subject 
to  tax  at  a  lower  rate  than  the  payor,  the 
tax  result  would  not  be  the  equivalent  of 
delaying  the  deduction  until  economic 
performance  occurs  and  the  policy  of 
section  461(h)  would  be  frustrated. 

Moreover,  the  legislative  history 
indicates  that  payment  should  not,  as  a 
general  rule,  be  treated  as  economic 
performance.  The  House  Report 
explains  that  “(i)f  the  liability  of  the 
taxpayer  requires  a  payment  to  another 
person  for  the  providing  of  service  or 
property  to  the  taxpayer  by  another 
person,  economic  performance  occurs 
when  such  other  person  provides  the 
property  or  services.”  House  Report  at 
1255.  The  General  Explanation  adds  that 
if  the  liability  requires  the  taxpayer  to 
provide  property  or  perform  services, 
“economic  performance  generally  does 
not  occur  as  payments  are  made,  except 
as  specifically  provided  in  the  Code  or 
regulations.”  General  Explanation  at 
262.  The  Service  and  the  Treasury 
Department  have  concluded  that, 
although  a  payment  rule  is  appropriate 
for  certain  specific  types  of  liabilities 
discussed  below,  the  generally 
applicable  payment  trump  rule 
requested  by  the  commentators  would 
provide  a  vehicle  for  income  shifting 
between  taxpayers.  Therefore,  the 


regulations  do  not  adopt  the 
commentators’  suggestions. 

Thus,  except  as  provided  under  a 
special  rule  described  in  the  next 
section  or  in  the  case  of  a  long-term 
contract  if  the  taxpayer’s  liability  arises 
out  of  the  providing  of  services  or 
property  to  the  taxpayer  by  another 
person,  the  final  regulations  provide  that 
economic  performance  occurs  as  the 
services  or  property  is  provided  to  the 
taxpayer,  not  when  the  taxpayer  pays 
for  the  services  or  property.  Similarly,  if 
the  liability  of  the  taxpayer  requires  the 
taxpayer  to  provide  services  or  property, 
economic  performance  occurs  as  the 
taxpayer  incms  costs  (within  the 
meaning  of  §  1.446-l(c)(l)(ii))  in 
satisfying  the  liability. 

The  3  %-Month  rule 

The  proposed  regulations  provide 
that,  for  purposes  of  the  economic 
performance  requirement,  a  taxpayer 
may  treat  services  or  property  as 
provided  to  the  taxpayer  as  die 
taxpayer  makes  payment  to  the  person 
providing  the  services  or  property,  but 
only  if  the  taxpayer  can  reasonably 
expect  the  person  to  provide  the 
services  or  property  within  3  months 
after  payment  ("the  3  V4-month  rule”). 

Some  commentators  suggested  that 
the  3V^-month  rule  be  expanded  to,  for 
example.  6  months.  The  Service  and  the 
Treasury  Department  believe  that  the 
3V^-month  rule  appropriately  operates  to 
relieve  taxpayers  of  the  burdens 
incident  to  determining  precisely  when 
services  and  property  are  provided, 
while  assuring  that  economic 
performance  occurs  within  a  reasonable 
time  following  payment  An  extension  of 
the  3V&-month  rule  would  undermine  the 
general  section  461(h)  statutory  rule  that 
economic  performance  must  occur 
before  the  taxpayer  may  take  an  item 
into  account  Accordingly,  the  final 
regulations  do  not  adopt  this  suggestion. 

Commentators  also  said  Example  9  of 
§  1.461-4(d)(6)  of  the  proposed 
regulations,  which  illustrates  the  3V^- 
month  rule,  suggests  that  an  executory 
contract  satisfies  the  all  events  test.  'The 
examples  in  the  proposed  and  final 
regulations  are  intended  to  illustrate  the 
principles  of  economic  performance; 
they  are  not  intended  to  illustrate  all 
aspects  of  the  all  events  test. 
Nevertheless,  this  example  and  Example 
5  of  S  1.461-4(d)(6)  of  the  proposed 
regulations  are  removed  ^m  the  final 
regulations  to  avoid  any  implication  that 
an  executory  contract  satisfies  the  all 
events  test. 

Long-term  Contracts 

The  proposed  regulations  provide  that 
in  the  case  of  a  liability  of  a  taxpayer 


that  arises  out  of  another  persons's 
providing  services  or  property  to  the 
taxpayer  that  is  an  expense  attributable 
to  a  long-term  contract  reported  on  the 
percentage  of  completion  method, 
economic  performance  occurs  (i)  as 
services  or  property  is  provided  to  the 
taxpayer,  or,  if  earlier,  (ii)  as  the 
taxpayer  makes  payment  in  satisfaction 
of  the  liability  to  the  person  providing 
the  services  or  property.  Commentators 
expressed  concern  that  the  long-term 
contract  rule  would  accelerate  the  time 
at  which  an  expense  is  incurred  under 
the  percentage-of-completion  method 
and,  consequently,  would  accelerate  the 
time  for  reporting  income.  They  argued 
that  expenses  of  a  long-term  contract 
should  be  subject  to  the  same  rule 
applicable  to  other  service  or  property 
liabilities,  i.e.,  economic  performance 
should  occur  when  the  services  or 
property  is  provided  to  the  taxpayer. 
Alternatively,  other  commentators 
argued  that  economic  performance  with 
respect  to  expenses  of  a  long-term 
contract  should  occur  on  the  later  of  (i) 
the  date  that  the  services  or  property  is 
provided  to  the  taxpayer,  or  (ii)  the  date 
that  payment  is  made  in  satisfaction  of 
the  liability  to  the  person  providing  the 
services  or  property. 

The  Service  and  the  Treasury 
Department  believe  that  the  economic 
performance  rule  contained  in  the 
proposed  regulations  will  not  result  in 
an  acceleration  of  income  imder  the 
percentage  of  completion  method.  That 
is,  income  recognized  under  the  rule 
contained  in  the  proposed  regulations 
will  not  exceed  the  income  that  would 
be  recognized  by  applying  the  all  events 
test  without  economic  performance. 
Moreover,  the  rule  is  necessary  to 
prevent  a  deferral  of  income  recognition 
under  the  percentage  of  completion 
method.  Therefore,  the  final  regulations 
do  not  adopt  the  commentators’ 
suggestion. 

Employee  Benefit  IHans 

In  the  preamble  to  the  proposed 
regulations,  the  Service  invited 
comments  on  the  interaction  between 
the  economic  performance  requirement 
and  employee  benefit  provisions, 
including  sections  83  (property 
transferred  in  connection  with  the 
performance  of  services),  404  (employer 
contributions  to  a  plan  of  deferred 
compensation),  and  419  (welfare  benefit 
funds).  In  addition,  the  proposed 
regidations  would  remove  $  1.461(h)-4T. 
wUch  in  general  provides  that  economic 
performance  occurs  for  a  contribution  or 
compensation  subject  to  section  404  or 
section  419  as  the  taxpayer  makes  the 
contribution  or  pays  the  compensation. 
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Commentators  suggested  that  the  final 
regulations  retain  the  rules  contained  in 
§  1.461(h)-4T. 

The  Service  and  the  Treasury 
Department  believe  that  the  specific 
timing  rules  contained  in  section  404, 
section  404A,  and  section  419  generally 
should  take  precedence  over  the  more 
general  economic  performance  rules. 
Therefore,  the  final  regulations  remove 
§  1.461(h)-4T  and  provide  that,  except 
as  provided  in  any  regulation,  revenue 
procedure,  or  revenue  ruling,  the 
economic  performance  requirement  is 
satisfied  to  the  extent  that  any  amount 
is  otherwise  deductible  under  section 
404,  section  404A,  or  section  419. 

Property  Transferred  in  Connection 
With  Services 

Section  83(h)  provides  that  a 
deduction  for  property  transferred  for 
the  performance  of  services  is  generally 
taken  in  the  taxable  year  in  which  the 
service  provider  includes  the  value  of 
the  property  in  income.  The  proposed 
regulations,  however,  would  allow  a 
deduction  for  the  transfer  only  upon  the 
later  of  the  satisfaction  of  the  section  83 
requirements  or  the  occurrence  of 
economic  performance.  In  many  cases, 
this  "later  of  rule  would  not  delay  the 
deduction  beyond  the  period  provided 
under  section  83(h)  because  economic 
performance  would  occur  earlier  than  or 
coincident  with  the  recognition  of 
income  by  the  service  provider. 

Economic  performance  could  delay  the 
deduction,  however,  in  cases  where  the 
service  provider  recognizes  income  prior 
to  the  performance  of  the  services.  For 
example,  where  the  service  provider 
makes  an  election  under  section  83(b)  to 
accelerate  recognition  on  property  that 
is  not  substantially  vested  until  the 
related  services  are  performed,  the 
proposed  regulations  would  delay  the 
deduction  under  section  83(h)  until  the 
period  in  which  the  services  are 
performed. 

The  final  regulations  do  not  address 
the  interaction  between  section  461(h) 
and  section  83.  Although  comments  on 
section  83  were  specifically  requested  in 
the  preamble  to  the  proposed 
regulations,  few  comments  were 
received.  The  Service  and  the  Treasury 
Department  believe,  however,  that  there 
may  be  cases  in  which  the  specihe 
timing  rules  in  section  83(h)  should  take 
precedence  over  the  more  general 
economic  performance  rules,  such  as 
where  an  employee  makes  a  section 
83(b)  election  to  recognize  income  on 
property  that  is  not  substantially  vested. 
On  the  other  hand,  the  Service  and  the 
Treasury  Department  are  concerned  that 
there  are  also  cases,  particularly  those 
involving  nonemployees,  in  which 


taxpayers  would  be  able  to  frustrate  the 
policy  of  section  461(h)  merely  by 
transferring  to  a  service  provider 
property  that  issubject  to  section  83 
rather  than  cash.  (See  Provision  of 
Service  or  Property  above  for  a 
discussion  of  the  policy  of  section 
461(h).) 

Therefore,  the  final  regulations 
specifically  reserve  on  the  interaction 
between  section  461(h)  and  section  83, 
and  the  Service  and  the  Treasury 
Department  once  again  invite  comments 
on  this  subject.  In  particular,  comments 
are  requested  as  to  those  cases  in  which 
it  would  be  appropriate  for  section  83(h) 
to  govern  exclusively  the  timing  of 
deductions. 

Use  of  Property  by  the  Taxpayer 

The  proposed  regulations  provide  that 
if  the  liability  of  a  taxpayer  arises  out  of 
the  use  of  property  by  the  taxpayer, 
economic  performance  occurs  ratably 
over  the  period  of  time  the  taxpayer  is 
entitled  to  use  the  property.  Several 
commentators  suggested  modifications 
to  this  ratable  rule  in  the  case  of 
liabilities  for  the  use  of  property  that  are 
measured  by  events  or  conditions  other 
than  the  passage  of  time. 

The  final  regulations  address  the 
commentators’  suggestion  by  providing 
two  exceptions  to  the  ratable  rule. 

Under  the  first  exception,  if  a  liability 
varies  with  the  frequency  of  use  of  the 
property,  economic  performance  occurs 
as  die  property  is  used.  For  example,  if  a 
Hve-year  lease  obligates  the  taxpayer  to 
pay  an  amount  for  each  time  a  machine 
is  used,  economic  performance  occurs 
each  time  the  taxpayer  uses  the 
machine.  Under  the  second  exception,  if 
a  liability  depends  on  the  income  earned 
from  the  property,  economic 
performance  occurs  as  the  income  is 
earned.  For  example,  if  a  five-year  lease 
obligate  the  taxpayer  to  pay  an  amount 
based  on  a  percentage  of  the  gross 
profits  generated  by  the  property, 
economic  performance  occurs  as  gross 
profit  from  the  property  is  earned  by  the 
taxpayer. 

Commentator  asked  that  the 
regulations  clarify  the  relationship 
between  section  461(h)  and  section  467, 
which  concerns  the  accrual  method  of 
accounting  for  certain  payments  for  the 
use  of  services  or  property.  The  Service 
and  the  Treasury  Department  believe 
that  the  interaction  of  sections  461(h) 
and  467  should  be  addresed  in  a 
regulations  project  under  section  467. 
Accordingly,  the  final  regulations  do  not 
address  this  issue. 

Notional  Principal  Contracts 

The  term  “notional  principal  contract" 
generally  describes  an  agreement 


between  two  parties  to  exchange 
payments  calculated  by  reference  to  a 
notional  principal  amount.  The  term 
typically  encompasses  interest  rate 
swap  agreements,  commodity  swap 
agreements,  interest  rate  cap  and  floor 
agreements,  currency  swap  agreements 
and  other  similar  contracts. 

The  proposed  regulations  reserved  on 
notional  principal  contracts.  On  July  10, 
1991,  the  Internal  Revenue  Service 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (56 
FR  31350)  concerning  the  application  of 
section  446  with  respect  to  notional 
principal  contracts.  The  section  446 
proposed  regulations  contain  rules 
concerning  the  application  of  economic 
performance  to  notional  principal 
contracts.  As  a  result,  these  final 
regulations  reserve  on  notional  principal 
contracts. 

Payment  Liabilities  Generally 
Scope  of  the  Rules 

Section  1.461-4(g)  of  the  proposed 
regulations  identifies  six  types  of 
liabilities,  in  addition  to  liabilities 
arising  under  a  workers  compensation 
act  or  out  of  any  tort,  for  which  payment 
constitutes  economic  performance. 

These  liabilities  are  (1)  Liabilities 
arising  out  of  a  breach  of  contract:  (2) 
liabilities  arising  out  of  a  violation  of 
law;  (3)  rebates  and  refunds:  (4)  awards, 
prizes,  and  jackpots;  (5)  amounts  paid 
for  insurance,  warranty,  and  service 
contracts;  and  (6)  taxes  other  than 
creditable  foreign  taxes.  The  proposed 
regulations  also  provide  that  if  section 
461(h)  or  the  regulations  thereunder  do 
not  otherwise  provide  economic 
performance  rules  for  a  liability  (an 
"other”  liability  of  §  1.461-4(g)(7)), 
economic  performance  occurs  as 
payment  is  made  to  the  person  to  which 
the  liability  is  owed. 

Commentator  objected  to  the  rules  in 
the  proposed  regulations  making 
payment  economic  peformance  for 
liabilities  other  than  liabilities  arising 
under  a  workers  compensation  act  or 
out  of  any  tort.  For  example,  in  the  case 
of  liabilities  for  property  taxes,  some 
commentators  argued  that  economic 
performance  should  occur  on  the  lien 
date  or  the  assessment  date. 
Commentators  also  argued  that 
liabilities  to  provide  prizes,  awards,  or 
jackpots  are  service  liabilities  arising 
from  the  provision  of  entertainment 
services  and  that  economic  performance 
occurs  with  respect  to  these  liabilities  as 
the  entertainment  services  are  provided 
(i.e.,  using  the  rules  for  service 
liabilities). 
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The  Service  and  the  Treasury 
Department  have  concluded  that 
payment  is  the  appropriate  time  for 
economic  performance  to  occur  for  these 
"payment  liabilities."  The  payment  rule 
was  chosen  because  of  the  nature  of  the 
liabilities  and  the  difficulty  in  applying 
the  statutory  rules  to  these  liabilities. 

For  example,  in  the  case  of  liabilities 
arising  out  of  a  breach  of  contract  or 
violation  of  law,  it  is  often  difficult  to 
distinguish  among  actions  based  on 
breach  of  contract,  violation  of  law,  and 
tort  because  many  such  actions  are 
brought  on  alternative  grounds  and 
settled  without  any  objective 
determination  of  the  prevailing  theory. 

In  the  case  of  certain  awards  and  prizes, 
payment  is  often  the  most  objective 
evidence  of  performance.  In  die  case  of 
jackpots,  a  prolonged  period  may  elapse 
between  the  date  the  value  of  the 
jackpot  is  determined  and  the  date  it  is 
paid.  In  each  of  these  cases,  the 
payment  rule  protects  against 
overstatement  of  the  deduction  and 
provides  an  objective  rule  for 
determining  when  economic 
performance  occurs. 

In  prescribing  rules  for  the  listed 
payment  liabilities,  other  than  liabilities 
arising  under  a  workers  compensation 
act  or  out  of  any  tort,  the  Service 
exercised  its  broad  regulatory  authority 
provided  by  section  461(h].  Section 
461(h)(2}(D)  authorizes  ^e  Secretary  to 
issue  reg^ations  that  determine  the  time 
for  economic  performance  in  the  case  of 
liabilities  for  which  section  461(h)  does 
not  expressly  provide  rules.  Moreover, 
section  461(h](2]  authorizes  the 
Secretary  to  issue  regulations  that 
chtinge  the  time  for  economic 
peformance  in  the  case  of  liabilities  for 
which  section  461(d)(2)  expressly 
provides  rules.  Thus,  the  ffnal 
regulations  retain  the  payment  rule  for 
the  liabilities  in  S  1.461-4(g).  However, 
the  final  regulations  provide  that,  in  the 
case  of  these  liabilities,  the  Service  may 
issue  alternative  or  additional  rules  by 
regulation,  revenue  procedure,  or 
revenue  ruling. 

Defmition  of  Payment 

The  proposed  regulations  provide  that 
"payment"  has  the  same  meaning  as  it 
has  for  taxpayers  using  the  cash  receipts 
and  disbursement  method  of  accounting. 
Under  the  proposed  regulations, 
payment  does  not  include  an  amoimt 
transferred  as  a  loan,  refundable 
deposit,  or  contingent  payment  with 
respect  to  which  the  taxpayer  may  be  or 
may  become  entitled  to  receive  a  refund 
or  credit 

Commentators  expressed  concern 
about  whether  the  proposed  regulations 
were  intended  to  change  the  meaning  of 


payment  for  cash  method  taxpayers.  For 
example,  commentators  questioned 
whether  a  payment  of  estimated  tax, 
under  circumstances  that  would  give 
rise  to  a  deduction  for  a  cash  method 
taxpayer,  would  be  considered  a 
payment  for  purposes  of  the  economic 
performance  requirement  in  light  of  the 
possibility  that  part  of  the  estimated  tax 
might  be  refunded  or  credited  to  the 
taxpayer. 

When  determining  whether  payment 
would  have  been  made  by  a  cash  basis 
taxpayer,  the  Service  intends  to  follow 
the  law  existing  at  the  time  of  the 
payment.  In  response  to  the 
commentators*  suggestions,  the  final 
regulations  clarify  that  the  definition  of 
tax  payment  is  determined  under  the 
principles  of  current  law;  therefore,  a 
payment  generally  includes  estimated 
tax  payments. 

Under  the  proposed  regulations, 
payment  does  not  include  the  furnishing 
of  a  note  or  other  evidence  of 
indebtedness  of  the  taxpayer. 
Commentators  objected  to  this  rule  and 
asked  that  the  regulations  provide  that 
the  furnishing  of  a  taxpayer’s  note  or 
other  evidence  of  indebtedness  is 
payment  if  the  debt  bears  an  arms'- 
length  rate  of  interest  and  the  recipient 
of  ^e  debt  is  an  accrual  method 
taxpayer.  Other  commentators 
recommended  that  the  furnishing  of  the 
taxpayer's  debt  be  treated  as  payment 
whether  or  not  the  recipient  is  an 
accrual  method  taxpayer. 

The  Service  and  the  Treasury 
Department  believe  that  consistent  use 
of  the  cash  method  definition  of 
payment  provides  an  administrable  rule 
that  is  consistent  with  congressional 
intent.  Therefore,  the  final  regulations 
do  not  adopt  either  of  these  suggestions. 

Payment  to  the  Person  to  Which  the 
Liability  is  Owed 

In  the  case  of  liabilities  requiring 
payment,  the  proposed  regulations 
provide  that  economic  performance 
occurs  when  payment  is  made  to  person 
to  which  the  liability  is  owed.  Generally, 
a  payment  to  a  trust,  escrow  account, 
fond,  or  any  person  other  than  the 
person  to  which  a  liability  is  owed  does 
not  constitute  economic  performance. 
Commentators  recommended  that  the 
regulations  eliminate  the  requirement 
that  payment  must  be  made  to  the 
person  to  which  the  liability  is  owed.  In 
the  case  of  a  liability  requiring  payment, 
the  commentators  argued  that  economic 
performance  should  be  satisfied  if  the 
taxpayer  pays  a  third  party  to  assume 
the  liability  and  the  third  party  becomes 
primarily  liable  to  satisfy  the  taxpayer’s 
liability. 


In  the  case  of  liabilities  arising  under 
a  workers  compensation  act  or  out  of 
any  tort,  section  461(h)(2)(C)  provides 
that  economic  performance  occurs  as 
payments  are  made  to  the  person  to 
which  the  liability  is  owed.  As 
explained  above  (see  Provision  of 
Services  or  Property),  the  Service  and 
the  Treasury  Department  believe  that 
the  policy  of  section  461(h)  would  be 
frustrated  if,  by  prepaying  their  liability, 
taxpayers  were  permitted  to  shift  the 
investment  income  to  other  taxpayers. 
The  third  party  payment  rule, 
recommended  by  commentators,  would 
lead  to  such  a  shifting  of  income 
between  taxpayers.  Moreover,  the 
Service  and  the  Treasury  Department 
believe  that  compliance  with  and 
administration  of  the  economic 
performance  rules  will  be  eased  by 
having  the  same  payment  rule  for  all 
payment  liabilities.  Therefore,  the  final 
rules  do  not  adopt  the  commentators’ 
recommendation. 

Payment  in  the  Case  of  Liabilities  That 
are  Assumed  in  Connection  With  the 
Sale  of  a  Trade  or  Business 

Section  1.461-4(g)(l)(ii)(C)  of  the 
proposed  regulations  provides  that  if,  in 
connection  with  the  sale  or  exchange  of 
an  entire  trade  or  business  by  a 
taxpayer,  the  purchaser  expressly 
assumes  a  payment  liability  arising  out 
of  the  trade  or  business  that  the 
taxpayer  (but  for  the  economic 
performance  requirement)  would  have 
been  entitled  to  incur  as  of  the  date  of 
the  sale,  the  taxpayer  is  deemed  to 
make  payments  with  respect  to  the 
liability  as  the  amoimt  of  the  liability  is 
included  in  the  amount  realized  on  the 
transaction  by  the  taxpayer. 

One  commentator  recommended  that 
a  similar  rule  be  provided  in  the  case  of 
service  and  property  liabilities  expressly 
assumed  by  the  purchaser  of  the 
taxpayer’s  trade  or  business  and 
properly  included  in  the  the  amount 
realized  from  the  sale.  Acceleration  of 
economic  performance  in  the  case  of  the 
sale  or  exchange  of  an  entire  trade  or 
business  is  proper  because  these  sales 
are  often  followed  by  liquidations  of  the 
selling  entity.  In  these  cases,  but  for  an 
acceleration  of  economic  performance, 
the  seller  would  be  precluded  from 
taking  into  account  the  liability. 
Therefore,  the  regulations  adopt  this 
suggestion. 

Commentators  also  recommended 
that  §  1.461-4(g)(l)(ii)(C)  be  applied  to 
liabilities  that  are  assumed  in 
connection  with  a  sale  or  exchange  of 
assets  representing  less  than  the  entire 
trade  or  business  where  the  seller  is 
required  to  include  the  assumed 


12416 


Federal  Register  /  Vol.  57.  No.  70  /  Friday.  April  10,  1992  /  Rules  and  Regulations 


liabilities  in  income.  A  sale  or  exchange 
of  these  business  assets  does  not 
present  the  same  liquidation  concerns 
that  arise  in  the  context  of  a  sale  of  an 
entire  trade  or  business.  The  Service 
and  the  Treasury  Department  believe 
that  adopting  this  recommendation 
could  significantly  undermine  the 
principles  of  economic  performance  by 
allowing  taxpayers  to  accelerate  some 
business  deductions  while  continuing  to 
own  the  business.  Consequently,  the 
Hnal  regulations  do  not  adopt  the 
commentators’  recommendation. 

Several  commentators  recommeded 
that  S  1.461-4(g){l)(ii)(C)  be  applied  to 
contingent  liabilities.  The  Service  and 
the  Treasury  Department  believe  that 
the  tax  treatment  of  contingent 
liabilities  should  be  addressed  in  a 
separate  regulations  project. 

Accordingly,  the  final  regulations  do  not 
adopt  the  recommendation. 

Rebates  and  Refunds 

The  proposed  regulations  provide  that 
if  the  liability  of  a  taxpayer  is  to  pay  a 
rebate  or  refimd  to  another  person, 
economic  performance  occurs  as 
payment  is  made  to  the  person  to  which 
the  liability  is  owed.  Because  payment 
provides  the  most  objective  evidence  of 
economic  performance  for  a  rebate  or 
refund,  this  rules  provides  certainty  for 
taxpayers  and  is  administrable  by  the 
Service.  Rev.  Rul.  63-182, 1968-2  C.B. 

194,  permits  a  natural  gas  utility  to 
deduct  the  amount  to  be  refunded  to 
customers  in  the  same  year  the  utility 
includes  the  supplier  refund  in  income 
where  the  taxpayer  forwards  the  refund 
to  its  customers  within  12  months  after 
receiving  the  refund.  The  Conference 
Report  authorizes  the  Service  to  provide 
a  rule  for  natural  gas  supplier  refunds 
similar  to  the  rule  in  Rev.  Rul.  63-182. 
HJL  Conf.  Rep.  No.  861, 98th  Cong.,  2d 
Sess.  875-876  (1984),  1984-3  C.B.  Vol.  2 
129-130. 

Commentators  have  argued  that  in 
the  case  of  public  utility  refunds, 
economic  performance  should  not  be 
delayed  until  payment  With  respect  to 
natural  gas  suppliers,  commentators 
have  pointed  to  the  legislative  history  in 
support  of  their  position.  In  the  case  of 
other  public  utility  refunds, 
conunentators  have  argued  that  there  is 
no  reason  to  distinguish  between  natural 
gas  suppliers  and  other  public  utilities. 

The  potential  for  mismatching  is 
present  for  all  payors  of  refunds,  and  the 
Service  and  the  Treasury  Department 
are  not  convinced  that  refunds  by  public 
utilities  should  be  treated  more 
favorably  than  refunds  by  other 
taxpayers.  However,  the  recurring  item 
exception  provides  relief  to  all  public 
utilities  where  refunds  are  paid  within  a 


reasonable  period  following  receipt  of 
the  related  income.  The  Service  and  the 
Treasury  Department  believe  the 
recurring  item  exception  carries  out  the 
legislative  intent  with  respect  to  public 
utility  rebates  without  creating 
inequities  in  the  treatment  of  other 
rebates.  Therefore,  the  final  regulations 
do  not  provide  any  special  rules  for 
natural  gas  suppliers  or  other  public 
utilities. 

Insurance 

Section  1.461-4(g)(5)  of  the  proposed 
regulations  provides  that  if  the  liability 
of  the  taxpayer  arises  out  of  the 
provision  to  the  taxpayer  of  insurance, 
economic  performance  ocoirs  as 
pajnnent  is  made  to  the  person  to  which 
the  liability  is  owed.  Several 
commentators  argued  that  insurance  is  a 
service  liability  and  that  economic 
performance  should  occur  ratably  over 
the  term  of  the  insurance.  Other 
commentators  questioned  whether,  in 
the  case  of  insurance  premiums  that  are 
subject  to  adjustment  after  the  close  of 
the  taxable  year,  an  amount  paid  would 
be  treated  as  a  contingent  payment  and 
thereby  not  satisfy  economic 
performance.  The  final  regulations 
provide  that  “payment”  has  the  same 
meaning  as  it  has  for  taxpayers  using 
the  cash  receipts  and  disbursements 
method  of  accounting.  In  making  this 
determination,  the  law  applicable  at  the 
time  of  payment  is  applied.  See,  e.g.. 

Rev.  Rul.  83-68, 1983-1  C.B.  43,  which 
addresses  the  treatment  of  premiums 
based  on  the  best  actuarial  estimate  that 
are  subject  to  subsequent  refund. 
Moreover,  it  is  intended  that,  in 
determining  the  amount  of  the  liability 
with  respect  to  which  economic 
performance  has  occurred  during  the 
taxable  year,  a  taxpayer  that  has  made 
a  premium  payment  may  treat  economic 
performance  as  occurring  with  respect 
to  that  portion  of  the  taxpayer’s  liability 
covered  by  the  payment  that  can  be 
computed  with  reasonable  accuracy. 
With  these  clarifications  in  the  term 
payment,  the  Service  and  the  Treasury 
Department  believe  payment  treatment 
provides  an  objective,  equitable,  and 
administrable  economic  performance 
rule  in  the  context  of  insurance 
liabilities. 

Several  commentators  asked  that  the 
regulations  clarify  that  economic 
performance  occurs  when  a  taxpayer 
pays  an  insurance  premium  for 
insurance  to  cover  workers 
compensation  or  tort  liabilities.  The 
Service  believes  that  Example  8  of 
proposed  regulations  S  1.461-4(g)(8), 
which  is  retained  as  Example  6  in  the 
final  regulations,  adequately  addresses 
this  situation. 


Several  commentators  indicated  that 
Example  5  of  §  1.461-4(g)(8)  of  the 
proposed  regulations  mi^t  suggest  that 
multi-period  insurance  liabilities 
incurred  during  the  taxable  year  are 
currently  deductible.  Proposed 
regulation  section  1.461-l(a)(2)(i) 
provides  that  section  461(h)  and  the 
regulations  thereunder  merely  provide 
rules  for  determining  when  a  liability 
may  be  treated  as  incurred  under  the  all 
events  test.  Other  rules  determine  the 
manner  in  which  the  liability  is  taken 
into  account  for  Federal  income  tax 
purposes.  For  example,  a  liability  that 
relates  to  the  creation  of  an  asset  having 
a  useful  life  extending  substantially 
beyond  the  close  of  the  taxable  year  is 
taken  into  account  in  the  taxable  year 
incurred  through  capitalization.  In  order 
to  avoid  confusion  concerning  multi¬ 
period  insurance  liabilities.  Example  6 
of  the  proposed  regulations  has  been 
removed  from  the  final  regulations. 

Other  examples  in  $  1.461-4(g)(8) 
illustrate  the  interaction  of  economic 
performance  with  the  capitalization 
provisions. 

Taxes 

'The  regulations  provide  that  economic 
performance  for  a  tax  liability  occurs  as 
the  tax  is  paid  to  the  governmental 
authority  that  imposed  the  tax. 
Commentators  argued  that  the  lien  date 
or  assessment  date  should  be  retained 
as  the  time  economic  performance 
occurs  for  real  property  taxes. 

The  payment  rule  is  necessary  for  tax 
liabilities  because  a  prolonged  period 
may  elapse  between  the  lien  or 
assessment  date  and  the  date  the  taxes 
are  paid.  The  Service  and  the  Treasury 
Department  believe  that  in  these  cases 
treating  economic  performance  as 
occurring  on  the  lien  or  assessment  date 
would  overstate  the  true  cost  of  the 
expense  and,  consequently,  fail  to 
implement  the  principles  of  economic 
performance.  Ilierefore,  the  final 
regulations  retain  payment  as  the  time 
economic  performance  occurs  for  real 
property  taxes. 

Commentators  suggested  that  the 
Service  provide  an  automatic  procedure 
for  making  an  election  under  section 
461(c)  to  ratably  accrue  real  property 
taxes.  The  Service  is  publishing  Rev. 
Proc.  92-28  in  1992-17  I.R.B.  (April  27, 
1992),  which  provides  a  simplified 
procedure  for  making  or  revoking  an 
election  under  section  461(c)  for  a 
taxpayer's  first  taxable  year  begiiming 
after  December  31, 1989,  December  31, 
1990,  or  December  31, 1991. 

Commentators  also  suggested  that  the 
ratable  accrual  rule  of  section  461(c)  be 
extended  to  personal  property  taxes. 
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The  Service  will  study  this  suggestion 
and  will  provide  further  guidance  if  it 
determines  that  the  rule  should  apply  to 
personal  property  taxes. 

Section  1.461-4(g](6)(iii)(B)  of  the 
proposed  regulations  provides  that  in 
the  case  of  a  liability  of  a  taxpayer  for 
certain  taxes  that  are  imposed  by  the 
authority  of  any  foreign  coimtry  or 
possession  of  the  United  States  and  that 
are  creditable  imder  section  901, 
economic  performance  occurs  when  the 
requirements  of  the  all  events  test  other 
than  economic  performance  are  met, 
whether  or  not  the  taxpayer  elects  to 
credit  the  taxes  under  section  901.  One 
commentator  asked  that  this  rule  be 
extended  to  (1)  deductible  foreign  taxes 
that  are  noncreditable  under  section  901 
and  (2)  foreign  income  taxes  creditable 
by  treaty. 

Because  of  the  nature  of  deductible 
foreign  taxes  that  are  noncreditable 
under  section  901,  the  Service  and  the 
Treasury  Department  believe  that  an 
extension  of  the  rule  in  §  1.461- 
4(g](6)(iii](B]  to  noncreditable  foreign 
taxes  is  inappropriate.  For  example,  a 
foreign  tax  may  be  noncreditable  under 
section  901  because  it  is  not  actually  an 
income  tax  under  United  States 
standards  but  a  levy  for  a  specific 
economic  benefit  (e.g.,  a  license  to 
extract  minerals).  As  to  foreign  taxes 
creditable  by  treaty,  the  Service  and  the 
Treasury  Department  believe  that  the 
rule  in  S  1.461-^(g](6)(iii)(B)  applies  to 
those  foreign  taxes  except  as  otherwise 
specifically  provided  by  the  terms  of  the 
applicable  treaty.  For  these  reasons,  the 
final  regulations  do  not  adopt  the 
commentator’s  suggestion. 

Recurring  Item  Exception 

Election  to  Use  the  Recurring  Item 
Exception 

The  proposed  regulations  require  a 
taxpayer  electing  Ae  recurring  item 
exception  to  file  a  statement  identifying 
the  trade  or  business  and  the  types  of 
items  with  respect  to  which  the 
reciirring  item  exception  is  to  be  used. 

Commentators  recommended  that  a 
taxpayer  be  allowed  to  use  the  recurring 
item  exception  without  filing  a 
statement.  The  final  regulations  adopt 
this  recommendation:  A  taxpayer  may 
adopt  the  recurring  item  exception  for 
the  first  taxable  year  beginning  after 
December  31. 1989,  December  31, 1990, 
or  December  31, 1991,  by  accounting  for 
items  under  the  recurring  item  method. 

Time  When  Economic  Performance 
Must  Occur 

To  qualify  for  recurring  item 
treatment,  section  461(h)(3)(A)(ii) 
provides  that  economic  performance 


must  occur  within  the  shorter  of  a 
reasonable  period  after  the  close  of  the 
taxable  year  or  8V&  months  after  the 
close  of  the  taxable  year.  The  proposed 
regulations  interpret  the  term 
“reasonable  period"  as  ending  on  the 
date  the  taxpayer  files  a  timely  return 
for  the  taxable  year.  Commentators 
objected  to  this  interpretation  and 
argued  that  recurring  item  treatment 
should  be  available  for  any  item 
otherwise  eligible  for  recurring  item 
treatment  if,  on  the  date  the  taxpayer 
files  its  income  tax  return  for  the 
taxable  year,  the  taxpayer  reasonably 
expects  economic  performance  to  occur 
within  8V^  months  after  the  end  of  the 
taxable  year.  If  economic  performance 
with  respect  to  the  item  does  not  occur 
within  SVt  months  after  the  end  of  the 
taxable  year,  the  commentators 
recommended  that  the  regulations 
provide  that  the  taxpayer  file  an 
amended  return  to  take  the  item  into 
account  in  the  following  taxable  year. 

The  final  regulations  do  not  adopt  the 
commentators’  suggestion.  The  Service 
and  the  Treasury  Department  believe 
that  the  rule  in  die  proposed  regulations 
is  a  reasonable  interpretation  of  section 
461(h](3](A)(ii)  and  ensures  that 
taxpayers  deduct  only  items  otherwise 
eligible  for  the  recurring  item  exception. 
Without  this  rule,  a  taxpayer  might 
deduct  an  item  in  anticipation  of 
economic  performance  occurring  within 
814  months  after  the  end  of  the  taxable 
year  and  fail  to  amend  the  return  if 
economic  performance  did  not  occur 
within  that  period. 

Liabilities  Excluded  From  Recurring 
Item  Treatment 

Section  481(h)(3)(C]  provides  that  the 
recurring  item  exception  does  not  apply 
to  a  liability  arising  under  any  workers 
compensation  act  or  out  of  any  tort. 
Section  1.461-5(c]  of  the  proposed 
regulations  provides  that  in  addition  to 
these  liabilities,  the  recurring  item 
exception  does  not  apply  to  liabilities 
for  violation  of  law.  breach  of  contract, 
interest,  or  to  the  “other”  liabilities  of 
8  1.461-4(g](7).  Commentators  objected 
to  the  proposed  regulations,  argu^  that 
no  liabilities  other  them  those  specked 
by  section  461(h)(3)(C)  may  be  excluded 
fi^m  the  recurring  item  exception. 

The  Service  and  the  Treasiuy 
Department  believe  that  they  may 
properly  exercise  their  regulatory 
authority  to  provide  that  the  timing  of 
economic  performance  for  these 
payment  liabilities  is  determined 
without  regard  to  the  recurring  item 
exception.  (See  the  discussion  of  this 
regulatory  authority  in  Payment 
Liabilities  Generally,  Scope  of  the 
Rules,) 


Liabilities  for  violation  of  law  and 
breach  of  contract  are  excluded  from  the 
recurring  item  exception  because  they 
often  arise  from  facts  that  may  also  give 
rise  to  tort  liabilities.  Therefore,  it  may 
be  difficult  to  determine  whether  a 
payment  is  made  pursuant  to  a  liability 
arising  from  a  tort,  a  breach  of  contract, 
or  a  violation  of  law.  As  noted  above, 
section  461(h)(3)(C)  excludes  tort  and 
workers  compensation  liabilities  from 
the  recurring  item  exception.  Denying 
the  recurring  item  exception  for  all  four 
types  of  liabilities  provides  consistent 
tax  treatment  for  liabilities  arising  from 
simileir  facts,  avoids  the  uncertainty 
associated  with  trying  to  determine  the 
specific  type  of  liability  giving  rise  to  the 
payment,  and  ensures  that  congressional 
intent  with  respect  to  the  treatment  of 
tort  and  workers  compensation 
liabilities  is  carried  out. 

Congressional  intent  that  economic 
performance  for  interest  occurs  with  the 
passage  of  time  is  carried  out  by 
denying  the  recurring  item  exception  for 
interest.  Furthermore,  the  Service  and 
the  Treasury  Department  believe  it  is 
not  appropriate  to  apply  the  reciuring 
item  exception  to  “other”  liabilities 
without  first  identifying  these  liabilities. 
Nevertheless,  the  final  regulations 
provide  that  the  Service  may  issue 
alternative  or  additional  rules  by 
regulation,  revenue  procedure,  or 
revenue  ruling  concerning  the  “other" 
liabilities.  Accordingly,  the  final 
regulations  do  not  adopt  the 
commentators’  objection. 

Nuclear  Fuel  Disposal  Costs 

The  final  regulations  include  the 
continuing  fees  required  by  the  Nuclear 
Waste  Policy  Act  of  1982  among  the 
payment  liabilities  that  automatically 
satisfy  the  matching  requirement  of  the 
recurring  item  exception. 

Estimated  Tax  and  the  Recurring  Item 
Exception 

One  commentator  requested  guidance 
concerning  when  an  item  that  accrues  in 
year  1  by  satisfying  the  recurring  item 
exception  in  year  2  should  be  taken  into 
account  for  purposes  of  the 
annualization  exception  to  the  estimated 
tax  payment  requirement  The  Service 
and  the  Treasury  Department  believe 
that  this  issue  is  more  appropriately 
addressed  in  guidance  issued  under 
section  6655  concerning  the 
annualization  exception  to  the  estimated 
tax  payment  requirement  Accordingly, 
the  final  regulations  do  not  address  this 
issue. 


12418 


Federal  Register  /  Vol.  57,  No.  70  /  Friday.  April  10,  1992  /  Rules  and  Regulations 


Cut-O^  Method  of  Change 

Conunentators  asked  whether  a 
taxpayer  that  uses  the  cut-off  method  to 
change  its  method  of  accounting  for  an 
item  in  order  to  satisfy  the  economic 
performance  requirement  may  also  use 
the  cut-off  method  to  change  to  the 
recurring  item  exception  with  respect  to 
the  item.  The  regulations  clarify  that 
when  a  taxpayer  uses  the  cut-off  method 
to  change  its  method  of  accoimting  for 
an  item  in  order  to  satisfy  the  economic 
performance  requirement,  it  must  also 
use  that  method  to  change  to  the 
recurring  item  exception  for  the  item. 

Use  of  the  Recurring  Item  Exception  for 
Open  Years 

The  proposed  regulations  provide  that 
if  a  taxpayer  has  incurred  a  type  of 
liability  prior  to  its  first  taxable  year 
beginning  after  December  31. 1909,  the 
taxpayer  is  granted  the  Commissioner’s 
consent  to  change  to  the  recurring  item 
exception  method  of  accounting  for  that 
type  of  liability,  but  only  for  its  first 
taxable  year  beginning  after  December 
31. 1989.  Commentators  questioned  the 
application  of  this  rule  in  the  case  of  a 
failure  to  properly  change  to  the 
recurring  item  exception  for  taxable 
years  beginning  before  January  1, 1990. 

In  response  to  these  questions,  the 
Hnal  relations  provide  that  any 
taxpayer  is  granted  consent  to  change  to 
the  recurring  item  exception  method  (or 
to  modify  a  previous  election  to  use  the 
recurring  item  exception  method]  for  the 
first  taxable  year  begiiming  after 
December  31, 1991.  In  lieu  of  an  election 
statement  or  a  Form  3115,  the  final 
regulations  allow  taxpayers  to  change  to 
the  recurring  item  exception  method  (or 
to  modify  a  previous  election  to  use  the 
recurring  item  exception  method)  by 
accounting  for  the  item  under  the 
recurring  item  exception  method  on  the 
timely  filed  original  retium  for  the  first 
taxable  year  beginning  after  December 

31. 1991.  This  change  in  method  may  be 
made  using  either  the  cut-off  method  or 
the  full-year  change  method  described  in 
§  1.461-7T.  A  taxpayer  that  wishes  to 
change  its  method  of  accounting  to  or 
from  the  recurring  item  exception 
method  for  subsequent  years,  must 
request  the  advance  consent  of  the 
Commissioner  pursuant  to  §  1.446- 
l(e](3)(i)  and  Rev.  Proc.  92-20, 1992-12 
I.R.B.  10  (March  23, 1992).  In  addition, 
rules  similar  to  those  for  the  first 
taxable  year  beginning  after  December 

31. 1991,  also  apply  for  the  first  taxable 
year  beginning  after  December  31, 1989, 
or  the  first  taxable  year  beginning  after 
December  31, 1990,  where  the  taxpayer 
properly  used  the  recurring  item 
exception  method  on  its  original  return 


for  the  taxable  year  or  on  an  amended 
return  for  the  taxable  year,  provided  the 
amended  return  is  filed  on  or  before 
October  7, 1992. 

Qualified  Funds 

Under  section  468B,  payment  to  a 
designated  settlement  fund  constitutes 
economic  performance  in  the  case  of 
certain  tort  liabilities.  The  proposed 
regulations  extend  the  availability  of 
section  468B  treatment  to  certain  other 
payment  liabilities  by  providing  that  a 
payment  to  a  “qualified  fund” 
consititutes  economic  performance  in 
the  case  of  those  liabilities.  The  Service 
and  the  Treasury  Department  have 
addressed  the  issues  relating  to 
qualified  funds  in  the  proposed 
regulations  issued  under  section  468B. 
Therefore,  the  final  regulations  do  not 
include  rules  for  qualified  funds. 

Contested  Liabilities  and  461(f)  Funds 

The  proposed  regulations  provide 
rules  relating  to  the  taxation  of  amounts 
transferred  to  an  escrowee,  trustee,  or 
court  in  connection  with  a  contested 
liability  within  the  meaning  of  section 
461(f)  (i.e.,  a  transfer  to  a  “461(f)  fund"). 
Commentators  provided  numerous 
comments  concerning  the  proposed 
regulations.  After  reviewing  these 
comments,  the  Service  and  the  Treasury 
Department  believe  it  is  appropriate  to 
address  economic  performance  for  461(f) 
funds  after  final  guidance  is  provided 
concerning  fimds  under  section  468B. 
Therefore,  the  final  regulations  reserve 
the  treatment  of  461(f)  funds. 

Effective  Dates 

In  general,  the  final  regulations  apply 
to  liabilities  that  would,  under  the  law  in 
effect  before  the  enactment  of  section 
461(h),  be  allowable  as  a  deduction  or 
otherwise  incurred  after  July  18, 1984.  In 
the  case  of  certain  liabilities  that  require 
payment  to  another  person  in  order  for 
economic  performance  to  occur,  the 
regulations  apply  to  liabilities  that 
would,  but  for  the  enactment  of  section 
461(h),  be  allowable  as  a  deduction  or 
otherwise  incurred  for  taxable  years 
beginning  after  December  31, 1991. 

As  to  items  with  respect  to  which 
rules  are  not  expressly  provided  under 
section  461(h),  commentators  requested 
that  the  regulations  provide  guidance  for 
their  treatment  during  the  period  from 
the  effective  date  of  section  461(h)  to  the 
effective  date  of  the  section  461(h) 
regulations  (“the  gap  period”).  In 
particular,  they  recjuested  that  taxpayers 
be  allowed  to  rely  on  prior  rulings  to 
determine  the  time  at  which  an  item  is 
incurred.  If  there  is  no  ruling  addressing 
an  item,  commentators  requested  that 
taxpayers  be  allowed  to  determine  the 


time  at  which  the  item  is  incurred  using 
the  rules  of  the  all  events  test  without 
regard  to  economic  performance  or, 
alternatively,  using  the  payment  rules  in 
the  regulations. 

Unlike  its  treatment  of  most  new  Code 
sections.  Congress  indicated  that  in  the 
case  of  section  461(h],  taxpayers  could 
continue  to  rely  on  prior  rulings  and 
regulations  until  regulations  are  issued 
under  section  461(h).  However,  Congress 
also  indicated  that  taxpayer  reliance 
should  be  limited  to  those  instances  in 
which  the  rulings  and  regulations  are 
not  inconsistent  with  the  general 
principles  of  economic  performance  or 
with  the  exception  for  recurring  items 
that  is  in  the  Code.  Conference  Report  at 
876.  This  limitation  appears  in  the 
preamble  of  the  proposed  regulations. 

The  Service  and  the  Treasury 
Department  believe  that  the  language  of 
the  Conference  Report  provides  the  best 
guidance  concerning  treatment  of  items 
during  the  gap  period.  For  example,  in 
Notice  90-64, 1990-2  C.B.  347,  the 
Service  applied  this  guidance  to  the 
accrual  of  property  taxes.  Thus,  the  final 
regulations  do  not  adopt  the 
commentators’  request. 

Commentators  believed  that  the 
examination  restriction  of  section  4  of 
Rev.  Proc.  84-74, 1984-2  C.B  .736,  which 
precludes  a  taxpayer  that  has  been 
contacted  for  examination  from  making 
certain  accounting  method  changes, 
should  not  apply  to  changes  under 
section  461(h).  Other  commentators 
recommended  that  the  final  regulations 
adopt  rules  similar  to  those  provided  in 
Rev.  Proc.  90-36, 1990-2  C.B.  357.  Under 
Rev.  Proc.  90-36,  a  taxpayer  that  has 
been  contacted  for  examination  is 
precluded  from  making  a  change  in 
method  of  accounting  only  if  the 
taxpayer  has  received  written 
notification  indicating  that  an 
adjustment  is  being  proposed  to  the 
method  of  accounting.  The  final 
regulations  do  not  contain  an 
examination  restriction  for  accounting 
method  changes  under  the  regulations  to 
comply  with  the  long-term  contract 
rules,  the  payment  liability  rules,  or  the 
recurring  item  exception. 

Special  Analyses 

It  has  been  determined  that  these  final 
rules  are  not  major  rules  as  defined  in 
Executive  Order  12291.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required.  It  has  also  been  determined 
that  section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  and 
the  Regulatory  Flexibility  Act  (5  U.S.C 
chapter  6)  do  not  apply  to  these 
regulations,  and,  therefore,  an  initial 
Regulatory  Flexibility  Analysis  is  not 
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required.  Pursuant  to  section  7805(f)  of 
the  Internal  Revenue  Code,  a  copy  of  the 
rules  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment  on 
their  impact  on  small  business. 

Drafting  Information 

The  principal  authors  of  these 
regulations  are  Robert  M.  Casey  and 
Linda  M.  Kroening  of  the  Office  of  Chief 
Counsel,  Internal  Revenue  Service. 

Other  personnel  from  the  Service  and 
Treasury  Department  also  participated 
in  their  development. 

List  of  Subjects 

26  CFR  1.61-1  through  1.67-4T 

Income  taxes.  Reporting  cuid 
recordkeeping  requirements. 

26  CFR  1.261-1  through  1.2a9H-lT 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  1.446-1  through  1.469-llT 

Accounting,  Income  taxes,  Reporting 
and  recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows; 

PART  1— INCOME  TAX;  TAXABLE 
YEARS  BEGINNING  AFTER 
DECEMBER  31. 1953 

Paragraph  1.  The  authority  citation  for 
part  1  is  amended  by  removing  the 
following  citation: 

Section  1.461-3T  also  issued  under  26 
U.S.C.  401(h). 

Par.  2.  The  authority  citation  for  part  1 
is  further  amended  by  adding  the 
following  citations: 

Authority:  Sec.  7805, 68A  Stat.  917;  26 
U.S.C.7805.  *  •  * 

§  1.446-1  also  issued  under  26  U.S.C. 

461(h).  *  *  * 

S  1.481-1  also  issued  under  26  U.S.C.  461(h). 

§  1.461-2  also  issued  under  26  U.S.C.  461(h). 

§  1.461-4  also  issued  under  26  U.S.C.  461(h). 
i  1.461-4(d)  also  issued  under  26  U.S.C.  460 
and  28  U.S.C.  461(h). 

§  1.461-5  also  issued  under  26  U.S.C.  461(h). 

§  1.461-6  also  issued  under  26  U.S.C.  461(h). 

§  1.461-7T  also  issued  under  26  U.S.C. 

461(h).  *  *  * 

Par.  3.  Section  1.61-3  is  amended  by 
adding  a  new  sentence  at  the  end  of 
paragraph  (a)  to  read  as  follows: 

§  1.61-3  OfXMs  Income  derived  from 
business. 

(a)  *  *  *  Thus,  for  example,  an 
amount  cannot  be  taken  into  account  in 
the  computation  of  cost  of  goods  sold 
any  earlier  than  the  taxable  year  in 
which  economic  performance  occurs 


with  respect  to  the  amoimt  (see  §  1.446- 

l(c)(l)(ii)). 

***** 

Par.  4.  Section  1.263(a)-l  is  amended 
by  adding  new  text  to  the  end  of 
paragraph  (b)  to  read  as  follows: 

§  1.263(a)-1  Capital  expenditures;  In 
general. 

***** 

(b)  *  *  *  An  amoimt  referred  to  in 
paragraph  (a)  of  this  section  is  a  capital 
expenditure  that  is  taken  into  account 
through  inclusion  in  inventory  costs  or  a 
charge  to  capital  accounts  or  basis  no 
earlier  than  the  taxable  year  during 
which  the  amount  is  incurred  within  the 
meaning  of  §  1.446-l(c)(l)(ii).  Capital 
expenditures  are  subsequently 
recovered  through  depreciation, 
amortization,  cost  of  goods  sold,  as  an 
adjustment  to  basis,  or  otherwise,  at 
such  time  as  the  property  to  which  the 
amount  relates  is  used,  sold,  or 
otherwise  disposed  of  by  the  taxpayer, 
in  accordance  with  applicable  Code 
sections  and  guidance  published  by  the 
Secretary. 

***** 

Par.  5.  Section  1.263A-1T  is  amended 
by  adding  a  new  sentence  to  the  end  of 
paragraph  (a)(5)(i)  to  read  as  follows: 

§  1.263A-1T  Capitalization  and  Inclusion  in 
Inventory  costs  of  certain  expenses 
(temporary). 

(a)  *  *  * 

(5)  *  *  * 

(i)  *  *  *  However,  the  amount  of  any 
cost  required  to  be  capitalized  may  not 
be  included  in  inventory  or  charged  to 
capital  accounts  or  basis  beginning  any 
earlier  than  the  taxable  year  during 
which  the  amount  is  incurred  within  the 
meaning  of  S  1.448-l(c)(l)(ii). 
***** 

Par.  6.  Section  1.446-1  is  amended  by 
revising  paragraph  (c)(l)(ii)  to  read  as 
follows: 

§  1.446-1  General  rule  for  methods  of 
accounting. 

***** 

(c)  *  *  * 

(1) - 

(ii)  Accrual  method.  (A)  Generally, 
under  an  accrual  method,  income  is  to 
be  included  for  the  taxable  year  when 
all  the  events  have  occurred  that  fix  the 
right  to  receive  the  income  and  the 
amount  of  the  income  can  be  determined 
with  reasonable  accuracy.  Under  such  a 
method,  a  liability  is  incurred,  and 
generally  is  taken  into  accoimt  for 
Federal  income  tax  purposes,  in  the 
taxable  year  in  whi^  all  the  events 
have  occurred  that  establish  the  fact  of 
the  liability,  the  amount  of  the  liability 
can  be  determined  with  reasonable 


accuracy,  and  economic  performance 
has  occurred  with  respect  to  the 
liability.  (See  paragraph  (a)(2)(iii)(A)  of 
§  1.461-1  for  examples  of  liabilities  that 
may  not  be  taken  into  account  until  after 
the  taxable  year  incurred,  and  see 
S§  1.461-4  through  1.461-6  for  rules 
relating  to  economic  performance.) 
Applic^le  provisions  of  the  Code,  the 
Income  Tax  Regulations,  and  other 
guidance  published  by  the  Secretary 
prescribe  the  maimer  in  which  a  liability 
that  has  been  incurred  is  taken  into 
account  For  example,  section  162 
provides  that  a  deductible  liability 
generally  is  taken  into  account  in  the 
taxable  year  incurred  through  a 
deduction  from  gross  income.  As  a 
further  example,  under  section  263  or 
263A,  a  liability  that  relates  to  the 
creation  of  an  asset  having  a  useful  life 
extending  substantially  beyond  the 
close  of  Ae  taxable  year  is  taken  into 
account  in  the  taxable  year  incurred 
through  capitalization  (within  the 
meaning  of  $  1.263A-lT(a)(5)),  and  may 
later  affect  the  computation  of  taxable 
income  through  depreciation  or 
otherwise  over  a  period  including 
subsequent  taxable  years,  in  accordance 
with  applicable  Code  sections  and 
guidance  published  by  the  Secretary. 

(B)  The  term  “liability”  includes  any 
item  allowable  as  a  deduction,  cost,  or 
expense  for  Federal  income  tax 
purposes.  In  addition  to  allowable 
deductions,  the  term  includes  any 
amount  otherwise  allowable  as  a 
capitalized  cost,  as  a  cost  taken  into 
accoimt  in  computing  cost  of  goods  sold, 
as  a  cost  allocable  to  a  long-term 
contract,  or  as  any  other  cost  or 
expense.  Thus,  for  example,  an  amount 
that  a  taxpayer  expends  or  will  expend 
for  capital  improvements  to  property 
must  be  incurred  before  the  taxpayer 
may  take  the  amount  into  account  in 
computing  its  basis  in  the  property.  The 
term  “liability"  is  not  limited  to  items  for 
which  a  legal  obligation  to  pay  exists  at 
the  time  of  payment.  Thus,  for  example, 
amounts  prepaid  for  goods  or  services 
and  amounts  paid  without  a  legal 
obligation  to  do  so  may  not  be  taken 
into  account  by  an  accrual  basis 
taxpayer  any  earlier  than  the  taxable 
year  in  which  those  amounts  are 
incurred. 

(C)  No  method  of  accounting  is 
acceptable  unless,  in  the  opinion  of  the 
Commissioner,  it  clearly  reflects  income. 
The  method  used  by  the  taxpayer  in 
determining  when  income  is  to  be 
accounted  for  will  generally  be 
acceptable  if  it  accords  with  generally 
accepted  accounting  principles,  is 
consistently  used  by  the  taxpayer  from 
year  to  year,  and  is  consistent  with  the 
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Income  Tax  Regulations.  For  example,  a 
taxpayer  engaged  in  a  manufacturing 
business  may  account  for  sales  of  the 
taxpayer's  product  when  the  goods  are 
shipped,  when  the  product  is  delivered 
or  accepted,  or  when  title  to  the  goods 
passes  to  the  customers,  whether  or  not 
billed,  depending  on  the  method 
regularly  employed  in  keeping  the 
taxpayer's  books. 

«  *  *  *  * 

Par.  7.  Section  1.451-3  is  amended  by 
adding  a  new  paragraph  (a)  (8)  to  read 
as  follows: 

§  1.451-3  Long-term  contracts. 

(а) *  *  * 

(8)  Incurred.  For  purposes  of  this 
section,  the  term  “incurred”  has  the 
same  meaning  as  in  §  1.446-l{c)(l)(ii). 

***** 

Par.  8.  News  §  1.461-0  is  added  to 
read  as  follows: 

§  1.461-0  Table  of  contents. 

This  section  lists  the  captions  that 
appear  in  the  regulations  under  section 
461  of  the  Internal  Revenue  Code. 

§  1.461-1  General  Rule  for  Taxable  Year  of 
Deduction 

(a)  General  rule. 

(1)  Taxpayer  using  cash  receipts  and 
disbursements  method. 

(2)  Taxpayer  using  an  accrual  method. 

(3)  Effect  in  current  taxable  year  of 
improperly  accounting  for  a  liability  in  a 
prior  taxable  year. 

(4)  Deductions  attributable  to  certain 
foreign  income. 

(b)  Special  rule  in  case  of  death. 

(cj  Accrual  of  real  property  taxes. 

(1)  In  general. 

(2)  Special  rules. 

(3)  When  election  may  be  made. 

(4)  Binding  effect  of  election. 

(5)  Apportionment  of  taxes  on  real  property 
between  seller  and  purchaser. 

(б)  Examples. 

(d)  Limitation  on  acceleration  of  accrual  of 

taxes. 

(e)  Dividends  or  interest  paid  by  certain 

savings  institutions  on  certain  deposits 
or  withdrawable  accounts. 

(1)  Deduction  not  allowable. 

(2)  Computation  of  amounts  not  allowed  as 
a  deduction. 

(3)  When  amounts  allowable. 

§  1.461-2  Contested  Liabilities 

(a)  General  rule. 

(1)  Taxable  year  of  deduction. 

(2)  Exception. 

(3)  Refunds  includible  in  gross  income. 

(4)  Examples. 

(5)  Liabilities  described  in  paragraph  (g]  of 
S  1.461-4.  [Reserved] 

(b)  Contest  of  asserted  liability. 

(1)  Asserted  liability. 

(2)  Definition  of  the  term  “contest.” 

(3)  Example. 

(c)  Transfer  to  provide  for  the  satisfaction  of 

an  asserted  liability. 


(1)  In  general. 

(2)  Examples. 

(d)  Contest  exists  after  transfer. 

(e)  Deduction  otherwise  allowed. 

(1)  In  general. 

(2)  Example. 

(f)  Treatment  of  money  or  property 

transferred  to  an  escrowee,  trustee,  or 
court  and  treatment  of  any  income 
attributable  thereto.  [Reserved] 

(g)  Effective  dates. 

§  1.461-3  Prepaid  Interest  [Reserved] 

§  1.461-4  Economic  Performance 

(a]  Introduction. 

[1]  In  general. 

(2)  Overview. 

(b]  ^ceptions  to  the  economic  performance 

requirement. 

(c]  Definitions. 

(1)  Liability. 

(2)  Payment. 

(d]  Liabilities  arising  out  of  the  provision  of 

services,  property,  or  the  use  of  property. 

(1)  In  general. 

(2)  Services  or  property  provided  to  the 
taxpayer. 

(3)  Use  of  property  provided  to  the 
taxpayer. 

(4)  Services  or  property  provided  by  the 
taxpayer. 

(5)  Liabilities  that  are  assumed  in 
coimection  with  the  sale  of  a  trade  or 
business. 

(6)  Rules  relating  to  the  provision  of 
services  or  property  to  a  taxpayer. 

(7)  Examples. 

(e]  Interest 

(f]  Timing  of  deductions  from  notional 

principal  contracts.  [Reserved] 

(g]  Certain  liabilities  for  which  payment  is 

economic  performance. 

(1)  In  general. 

(2)  Liabilities  arising  under  a  workers 
compensation  act  or  out  of  any  tort 
breach  of  contract,  or  violation  of  law. 

(3)  Rebates  and  refunds. 

(4)  Awards,  prizes,  and  jackpots. 

(5)  Insurance,  warranty,  and  service 
contracts. 

(6)  Taxes. 

(7)  Other  liabilities. 

(8)  Examples. 

(h]  Liabilities  arising  under  the  Nuclear 

Waste  Policy  Act  of  1982. 

(i]  [Reserved] 

(I)  Contingent  liabilities.  [Reserved] 

(k)  Special  effective  dates. 

(1)  In  general. 

(2)  Long-term  contracts. 

(3)  Payment  liabilities. 

(l)  [Reserved] 

(m)  Change  in  method  of  accounting  required 
by  this  section. 

(1)  In  general. 

(2)  Change  in  method  of  accounting  for 
long-term  contracts  and  payment 
liabilities. 

§  1.461-5  Recurring  Item  Exception 

(a)  In  general. 

[b]  Requirements  for  use  of  the  exception. 

(1)  General  rule. 

(2)  Amended  returns. 

(3)  Liabilities  that  are  recurring  in  nature. 

(4)  Materiality  requirement. 


[5]  Matching  requirement. 

(c)  Types  of  liabilities  not  eligible  for 

treatment  under  the  recurring  item 
exception. 

(d)  Time  and  manner  of  adopting  the 

recurring  item  exception. 

(1)  In  general. 

(2)  Change  to  the  recurring  item  exception 
method  for  the  first  taxable  year 
beginning  after  December  31, 1991. 

(3)  Retroactive  change  to  the  recurring  item 
exception  method. 

(e)  Examples. 

§  1.461-6  Economic  Performance  When 
Certain  Liabilities  are  Assigned  or  are 
Extinguished  by  the  Establishment  of  a  Fund 

[a]  Qualified  assignments  of  certain  personal 

injury  liabilities  under  section  130. 

(b)  Section  468B. 

[c]  Payments  to  other  funds  or  persons  that 

constitute  economic  performance. 
[Reserved] 

(d)  Effective  dates. 

§  1.461-7T  Questions  and  answers  relating 
to  the  effective  dates  of  section  461(h). 

Par.  9.  Section  1.461-1  is  amended  by 
revising  paragraph  (a)(2)  and  the 
heading  and  text  of  paragraph  (a)(3)  to 
read  as  follows: 

§  1.461-1  General  rule  for  taxable  year  of 
deduction. 

(a)  *  *  * 

(2)  Taxpayer  using  an  accrual 
rnethod-^\]  In  General.  Under  an 
accrual  method  of  accounting,  a  liability 
(as  defined  in  §  1.446-l(c)(l)(ii)(B))  is 
incurred,  and  generally  is  taken  into 
accoimt  for  Federal  income  tax 
purposes,  in  the  taxable  year  in  which 
all  the  events  have  occurred  that 
establish  the  fact  of  the  liability,  the 
amoimt  of  the  liability  can  be 
determined  with  reasonable  accuracy, 
and  economic  performance  has  occurred 
with  respect  to  the  liability.  (See 
paragraph  (a)(2)(iii)(A)  of  this  section  for 
examples  of  liabilities  that  may  not  be 
taken  into  account  until  a  taxable  year 
subsequent  to  the  taxable  year  incurred, 
and  see  §§  1.461-4  through  1.461-6  for 
rules  relating  to  economic  performance.) 
Applicable  provisions  of  the  Code,  the 
Income  Tax  Regulations,  and  other 
guidance  published  by  the  Secretary 
prescribe  the  manner  in  which  a  liability 
that  has  been  incurred  is  taken  into 
account.  For  example,  section  162 
provides  that  the  deductible  liability 
generally  is  taken  into  account  in  the 
taxable  year  incurred  through  a 
deduction  from  gross  income.  As  a 
further  example,  under  section  263  oi 
263A,  a  liability  that  relates  to  the 
creation  of  an  asset  having  a  useful  life 
extending  substantially  beyond  the 
close  of  the  taxable  year  is  taken  into 
account  in  the  taxable  year  incurred 
through  capitalization  (within  the 
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meaning  of  $  1.263A-lT(a)(5)),  and  may 
later  aflPect  the  computation  of  taxable 
income  through  depreciation  or 
otherwise  over  a  period  including 
subsequent  taxable  years,  in  accordance 
with  applicable  Code  sections  and 
guidance  published  by  the  Secretary. 

The  principles  of  this  paragraph  (a](2) 
also  apply  in  the  calculation  of  earnings 
and  profits  and  accumulated  earnings 
and  profits. 

(ii)  Uncertainty  as  to  the  amount  of  a 
liability.  While  no  liability  shall  be 
taken  into  account  before  economic 
performance  and  all  of  the  events  that 
fix  the  liability  have  occurred,  the  fact 
that  the  exact  amount  of  the  liability 
cannot  be  determined  does  not  prevent 
a  taxpayer  firom  taking  into  account  that 
portion  of  the  amount  of  the  liability 
which  can  be  computed  with  reasonable 
accuracy  within  the  taxable  year.  For 
example.  A  renders  services  to  B  during 
the  taxable  year  for  which  A  charges 
$10,00(X  B  admits  a  liability  to  A  for 
$6,000  but  contests  the  remainder.  B  may 
take  into  account  only  $6,000  as  an 
expense  for  the  taxable  year  in  which 
the  services  were  rendered. 

(iii)  Alternative  timing  rules.  (A)  If 
any  provision  of  the  Code  requires  a 
liability  to  be  taken  into  account  in  a 
taxable  year  later  than  the  taxable  year 
provided  in  paragraph  (a](2)(i]  of  this 
section,  the  liability  is  taken  into 
account  as  prescribed  in  that  Code 
provision,  ^e,  for  example,  section  267 
(transactions  between  related  parties) 
and  section  464  (farming  syndicates). 

(B)  If  the  liability  of  a  taxpayer  is 
subject  to  section  165  (losses),  section 
170  (charitable  contributions),  section 
192  (black  lung  benefit  trusts),  section 
194A  (employer  liability  trusts),  section 
468  (mining  and  solid  waste  disposal 
reclamation  and  closing  costs),  or 
section  466A(a)  (certain  nuclear 
decommissioning  costs),  the  liability  is 
taken  into  account  as  determined  under 
that  section  and  not  imder  section  461  or 
the  regulations  thereunder. 

(C)  Section  461  and  the  regulations 
thereunder  do  not  apply  to  any  amount 
allowable  under  a  provision  of  the  Code 
as  a  deduction  for  a  reserve  for 
estimated  expenses. 

(D)  Except  as  otherwise  provided  in 
any  Internal  Revenue  regulations, 
revenue  procedure,  or  revenue  rubng, 
the  economic  performance  requirement 
of  section  461(h)  and  the  regulations 
thereunder  is  satisfied  to  the  extent  that 
any  amount  is  otherwise  deductible 
under  section  404  (employer 
contributions  to  a  plan  of  deferred 
compensation),  section  404A  (certain 
foreign  deferred  compensation  plans),  or 
section  419  (welfare  benefit  funds).  See 

§  1.461-4(d)(2)(iii). 


(3)  Effect  in  current  taxable  year  of 
improperly  accounting  for  a  liability  in 
a  prior  taxable  year.  Each  year’s  return 
should  be  complete  in  itself,  and 
taxpayers  shall  ascertain  the  facts 
necessary  to  make  a  correct  return.  The 
expenses,  liabilities,  or  loss  of  one  year 
generally  cannot  be  used  to  reduce  the 
income  of  a  subsequent  year.  A 
taxpayer  may  not  take  into  account  in  a 
return  for  a  subsequent  taxable  year 
liabilities  that,  under  the  taxpayer's 
method  of  accounting,  should  have  been 
taken  into  account  in  a  prior  taxable 
year.  If  a  taxpayer  ascertains  that  a 
liability  should  have  been  taken  into 
account  in  a  prior  taxable  year,  the 
taxpayer  should,  if  within  the  period  of 
limitation,  file  a  claim  for  credit  or 
refund  of  any  overpayment  of  tax 
arising  therefrom.  Similarly,  if  a 
taxpayer  ascertains  that  a  liability  was 
improperly  taken  into  account  in  a  prior 
taxable  year,  the  taxpayer  should,  if 
within  the  period  of  limitation,  file  an 
amended  return  and  pay  any  additional 
tax  due.  However,  except  as  provided  in 
section  905(c)  and  the  regulations 
thereunder,  if  a  liability  is  properly 
taken  into  account  in  an  amount  based 
on  a  computation  made  with  reasonable 
accuracy  and  the  exact  amoimt  of  the 
liability  is  subsequently  determined  in  a 
later  taxable  year,  the  difference,  if  any, 
between  such  amounts  shall  be  taken 
into  account  for  the  later  taxable  year. 

•  *  •  *  * 

Par.  10.  Section  1.461-2  is  amended  by 
revising  the  heading,  adding  and 
reserving  a  new  paragraph  (a)(5), 
removing  paragraphs  (f),  (g),  and  (h), 
adding  and  reserving  a  new  paragraph 

(f) ,  and  adding  new  paragraph  (g)  to 
read  as  follows: 

§1.461-2  Contested  liabiUties. 

(a)  *  *  * 

(5)  Liabilities  described  in  paragraph 

(g)  of§  1.461-4.  [Reserved] 

(f)  Treatment  of  money  or  property 
transferred  to  an  escrowee,  b*ustee,  or 
court  and  treatment  of  any  income 
attributable  thereto.  [Reserved] 

(g)  Effective  dates.  Paragraphs  (a) 
through  (e)  of  this  section  apply  to 
transfers  of  money  or  property  made  in 
taxable  years  beginning  after  December 
31, 1953,  and  ending  after  August  16. 
1954. 

§  1.461-3T  (Redesignated  as  §  1.461.7T] 
§1.461(h>-4T  (Removed! 

Par.  11.  Sections  1.461-3T  is 
redesignated  as  §  1.461-7T. 

§  1.461(h>-4T  [RemovecQ 

Par.  12.  Section  1.461(h)-4T  is 
removed. 


Par.  13.  Section  1.461-3  is  added  and 
reserved  and  §§  1.461-4  through  1.461-6 
are  added  to  read  as  follows: 

§1.461-3  Prepaid  Merest  (Reserved] 

§  1.461-4  Economic  performance. 

(a)  Introduction — (1)  In  general.  For 
purposes  of  determining  whether  an 
accrual  basis  taxpayer  can  treat  the 
amount  of  any  liability  (as  defined  in 

§  1.446-l(c](l)(ii)(B))  as  incurred,  the  all 
events  test  is  not  treated  as  met  any 
earlier  than  the  taxable  year  in  which 
economic  performance  occurs  with 
respect  to  the  liability. 

(2)  Overview.  Paragraph  (b)  of  this 
section  lists  exceptions  to  the  economic 
performance  requirement.  Paragraph  (c) 
of  this  section  provides  cross-references 
to  the  definitions  of  certain  terms  for 
purposes  of  section  461  (h)  and  the 
regulations  thereunder.  Paragraphs  (d) 
through  (m)  of  this  section  and  §  1.461-6 
provide  rules  for  determining  when 
economic  performance  occurs.  Section 
1.461-5  provides  rules  relating  to  an 
exception  under  which  certain  recurring 
items  may  be  incurred  for  the  taxable 
year  before  the  year  during  which 
economic  performance  occurs. 

(b)  Exceptions  to  the  economic 
performance  requirement.  Paragraph 
(a)(2)(iii](B)  of  §  1.461-1  provides 
examples  of  liabilities  that  are  taken 
into  account  under  rules  that  operate 
without  regard  to  the  all  events  test 
(including  economic  performance). 

(c)  Definitions.  The  following  cross- 
references  identify  certain  terms  defined 
for  purposes  of  section  461(h)  and  the 
regulations  thereunder 

(1)  Liability.  See  paragraph 
(c)(l)(ii)(B)d  of  i  1.446-1  for  the 
definition  of  “liability." 

(2)  Payment.  See  paragraph  (g)(l)(ii) 
of  this  section  for  the  definition  of 
“payment" 

(d)  Liabilities  arising  out  of  the 
provision  of  services,  property,  or  the 
use  of  property — (1)  In  general.  The 
principles  of  this  paragraph  (d) 
determine  when  economic  performance 
occurs  with  respect  to  liabilities  arising 
out  of  the  performance  of  services,  the 
transfer  of  property,  or  the  use  of 
property.  This  paragraph  (d)  does  not 
apply  to  liabilities  descried  in 
paragraph  (e)  (relating  to  interest 
expense)  or  paragraph  (g)  (relating  to 
breach  of  contract  workers 
compensation,  tort,  etc.)  of  this  section. 
In  addition,  except  as  otherwise 
provided  in  Internal  Revenue 
regulations,  revenue  procedures,  or 
revenue  rulings  this  paragraph  (d)  does 
not  apply  to  amounts  paid  pursuant  to  a 
notional  principal  contract.  The 
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Conunissioner  may  provide  additional 
rules  in  regulations,  revenue  procedures, 
or  revenue  rulings  concerning  the  time 
at  which  economic  performance  occurs 
for  items  described  in  this  paragraph  [d]. 

(2)  Services  or  property  provided  to 
the  Taxpayer — (i)  In  general  Except  as 
otherwise  provided  in  paragraph  (d)(5) 
of  this  section,  if  the  liability  of  a 
taxpayer  arises  out  of  the  providing  of 
services  or  property  to  the  taxpayer  by 
another  person,  economic  performance 
occurs  as  the  services  or  property  is 
provided. 

(ii)  Long-term  contracts.  In  the  case  of 
any  liability  of  a  taxpayer  described  in 
paragraph  (d)(2)(i)  of  this  section  that  is 
an  expense  attributable  to  a  long-term 
contract  with  respect  to  which  the 
taxpayer  uses  the  percentage  of 
completion  method,  economic 
performance  occurs — 

(A)  As  the  services  or  property  is 
provided;  or,  if  earlier, 

(B)  As  the  taxpayer  makes  payment 
(as  defined  in  paragraph  (g)(l)(ii)  of  this 
section)  in  satisfaction  of  the  liability  to 
the  person  providing  the  services  or 
property.  See  paragraph  (k)(2)  of  this 
section  for  the  effective  date  of  this 
paragraph  (d)(2)(ii). 

(iii)  Employee  benefits — (A)  In 
general  ^cept  as  otherwise  provided  in 
any  Internal  Revenue  regulation, 
revenue  procedure,  or  revenue  ruling, 
the  economic  performance  requirement 
is  satisfied  to  the  extent  that  any 
amount  is  otherwise  deductible  under 
section  404  (employer  contributions  to  a 
plan  of  deferred  compensation),  section 
404A  (certain  foreign  deferred 
compensation  plans),  and  section  419 
(welfare  benefit  funds).  See  §  1.461- 
l(a)(2)(iii)(D). 

(B)  Property  transferred  in  connection 
with  performance  of  services. 

(Reserved) 

(iv)  Cross-references.  See  Examples  4 
through  6  of  paragraph  (d)(7)  of  this 
section.  See  paragraph  (d](6]  of  this 
section  for  rules  relating  to  when  a 
taxpayer  may  treat  services  or  property 
as  provided  to  the  taxpayer. 

(3)  Use  of  property  provided  to  the 
taxpayer — (i)  In  general  Except  as 
otherwise  provided  in  this  paragraph 
(d)(3)d  and  paragraph  (d)(5)  of  this 
section,  if  the  liability  of  a  taxpayer 
arises  out  of  the  use  of  property  by  the 
taxpayer,  economic  performance  occurs 
ratably  over  the  period  of  time  the 
taxpayer  is  entitled  to  the  use  of  the 
property  (taking  into  account  any 
reasonably  expected  renewal  periods 
when  necessary  to  carry  out  the 
purposes  of  section  461(h)).  See 
Examples  6  through  9  of  paragraph  (d)(7) 
of  this  section. 


(ii)  Exceptions.  If  the  liability  of  a 
taxpayer  arises  out  of  the  use  of 
property  by  the  taxpayer  and  all  or  a 
portion  of  the  liability  is  determined  by 
reference  to  the  frequency  or  volume  of 
use  of  the  property  or  the  income  from 
the  property,  economic  performance 
occurs  for  the  portion  of  the  liability 
determined  by  reference  to  the 
frequency  or  volume  of  use  of  the 
property  or  the  income  from  the 
property  as  the  taxpayer  uses  the 
property  or  includes  income  from  the 
property.  See  Examples  8  and  9  of 
paragraph  (d)(7)  of  this  section.  This 
paragraph  (d](3](ii)  shall  not  apply  if  the 
District  Director  determines,  that  based 
on  the  substance  of  the  transaction,  the 
liability  of  the  taxpayer  for  use  of  the 
property  is  more  appropriately 
measured  ratably  over  the  period  of 
time  the  taxpayer  is  entitled  to  the  use 
of  the  property. 

(4)  Services  or  property  provided  by 
the  taxpayer — (i)  In  general  Except  as 
otherwise  provided  in  paragraph  (d)(5) 
of  this  section,  if  the  liability  of  a 
taxpayer  requires  the  taxpayer  to 
provide  services  for  property  to  another 
person,  economic  performance  occurs  as 
the  taxpayer  incurs  costs  (within  the 
meaning  of  §  1.44&-l(c)(l)(ii))  in 
connection  with  the  satisfaction  of  the 
liability.  See  Examples  1  through  3  of 
paragraph  (d)(7)  of  this  section. 

(ii)  Barter  transactions.  If  the  liability 
of  a  taxpayer  requires  the  taxpayer  to 
provide  services,  property,  or  the  use  of 
property,  and  arises  out  of  the  use  of 
property  by  the  taxpayer,  or  out  of  the 
provision  of  services  or  property  to  the 
taxpayer  by  another  person,  economic 
performance  occurs  to  the  extent  of  the 
lesser  of — 

(A)  The  cumulative  extent  to  which 
the  taxpayer  incurs  costs  (within  the 
meaning  of  §  1.446-l(c)(l)(ii))  in 
connection  with  its  liability  to  provide 
the  services  of  property:  or 

(B)  The  cumulative  extent  to  which 
the  services  or  property  is  provided  to 
the  taxpayer. 

(5)  Liabilities  that  are  assumed  in 
connection  with  the  sale  of  a  trade  or 
business — (/)  In  general  If,  in 
connection  with  the  sale  or  exchange  of 
a  trade  or  business  by  a  taxpayer,  Ae 
purchaser  expressly  assumes  a  liability 
arising  out  of  the  trade  or  business  that 
the  taxpayer  but  for  the  economic 
performance  requirement  would  have 
been  entitled  to  incur  as  of  the  date  of 
the  sale,  economic  performance  with 
respect  to  that  liability  occurs  as  the 
amount  of  the  liability  is  properly 
included  in  the  amount  realized  on  the 
transaction  by  the  taxpayer.  See 

§  1.1001-2  for  rules  relating  to  the 
inclusion  in  amount  realized  from  a 


discharge  of  liabilities  resulting  from  a 
sale  or  exchange. 

(//)  Trade  or  business.  For  purposes  of 
this  paragraph  (d)(5).  a  trade  or  business 
is  a  speciHc  group  of  activities  carried 
on  by  the  taxpayer  for  the  purpose  of 
earning  income  or  profit  if  every 
operation  that  is  necessary  to  the 
process  of  earning  income  or  profit  is 
included  in  the  group.  Thus,  for  example, 
the  group  of  activities  generally  must 
include  the  collection  of  income  and  the 
payment  of  expenses. 

(i'/y)  Tax  avoidance.  This  paragraph 
(d)(5)  does  not  apply  if  the  District 
Director  determines  that  tax  avoidance 
is  one  of  the  taxpayer’s  principal 
purposes  for  the  sale  or  exchange. 

(6)  Rules  relating  to  the  provision  of 
services  or  property  to  a  taxpayer.  The 
following  rules  apply  for  purposes  of 
this  paragraph  (d): 

(i)  Services  or  property  provided  to  a 
taxpayer  include  services  or  property 
provided  to  another  person  at  the 
direction  of  the  taxpayer. 

(ii)  A  taxpayer  is  permitted  to  treat 
services  or  property  as  provided  to  the 
taxpayer  as  the  taxpayer  makes 
payment  to  the  person  providing  the 
services  or  property  (as  defined  in 
paragraph  (g)(l)(ii)  of  this  section),  if  the 
taxpayer  can  reasonably  expect  the 
person  to  provide  the  services  or 
property  within  3%  months  after  the 
date  of  payment. 

(iii)  A  taxpayer  is  permitted  to  treat 
property  as  provided  to  the  taxpayer 
when  the  property  is  delivered  or 
accepted,  or  when  title  to  the  property 
passes.  The  method  used  by  the 
taxpayer  to  determine  when  property  is 
provided  is  a  method  of  accounting  that 
must  comply  with  the  rules  of  §  1.446- 
1(e).  Thus,  ^e  method  of  determining 
when  property  is  provided  must  be  used 
consistently  from  year  to  year,  and 
cannot  be  changed  without  the  consent 
of  the  Commissioner. 

(iv)  If  different  services  or  items  of 
property  are  required  to  be  provided  to 
a  taxpayer  under  a  single  contract  or 
agreement,  economic  performance 
generally  occurs  over  the  time  each 
service  is  provided  and  as  each  item  of 
property  is  provided.  However,  if  a 
service  or  item  of  property  to  be 
provided  to  the  taxpayer  is  incidental  to 
other  services  or  property  to  be 
provided  imder  a  contract  or  agreement, 
the  taxpayer  is  not  required  to  allocate 
any  portion  of  the  total  contract  price  to 
the  incidental  service  or  property.  For 
purposes  of  this  paragraph  (d)(6)(iv), 
services  or  property  is  treated  as 
incidental  only  if — 

(A)  The  cost  of  the  services  or 
property  is  treated  on  the  taxpayer’s 
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books  and  records  as  part  of  the  cost  of 
the  other  services  or  property  provided 
under  the  contract:  and 

(B)  The  aggregate  cost  of  the  services 
or  property  does  not  exceed  10  percent 
of  the  total  contract  price. 

(7)  Examples.  The  following  examples 
illustrate  the  principles  of  this  paragraph 
(d).  For  purposes  of  these  examples,  it  is 
assumed  that  the  requirements  of  the  all 
events  test  other  than  economic 
performance  have  been  met,  and  that 
the  recurring  item  exception  is  not  used. 

Example  1.  Services  or  property  provided 
by  the  taxpayer,  (i)  X  corporation,  a  calendar 
year,  accrual  method  taxpayer,  is  an  oil 
company.  During  March  1990,  X  enters  into 
an  oil  and  gas  lease  with  Y.  In  November 
1990,  X  installs  a  platform  and  commences 
drilling.  The  lease  obligates  X  to  remove  its 
offshore  platform  and  well  fixtures  upon 
abandonment  of  the  well  or  termination  of 
the  lease.  During  1998,  X  removes  the 
platform  and  well  hxtures  at  a  cost  of 
$200,000. 

(ii)  Under  paragraph  (d)(4)(i]  of  this  section, 
economic  performance  with  respect  to  X’s 
liability  to  remove  the  offshore  platform  and 
well  fixtures  occurs  as  X  incurs  costs  in 
connection  with  that  liability.  X  incurs  these 
costs  in  1998  as,  for  example,  X's  employees 
provide  X  with  removal  services  (see 
paragraph  (d)(2)  of  this  section). 
Consequently,  X  incurs  $200,000  for  the  1998 
taxable  year.  Alternatively,  assume  that 
during  1990  X  pays  Z  $130,000  to  remove  the 
platform  and  fixtures,  and  that  Z  performs 
these  removal  services  in  1998.  Under 
paragraph  (d)(2)  of  this  section.  X  does  not 
incur  this  cost  until  Z  performs  the  services. 
Thus,  economic  performance  with  respect  to 
the  $130,000  X  pays  Z  occurs  in  1998. 

Example  2.  Services  or  property  provided 
by  the  taxpayer,  (i)  W  corporation,  a 
calendar  year,  accrual  method  taxpayer,  sells 
tractors  under  a  three-year  warranty  that 
obligates  W  to  make  any  reasonable  repairs 
to  each  tractor  it  sells.  During  1990,  W  sells 
ten  tractors.  In  1992  W  repairs,  at  a  cost  of 
$5,000,  two  tractors  sold  during  1990. 

(ii)  Under  paragraph  (d)(4)(i)  of  this  section, 
economic  performance  with  respect  to  W's 
liability  to  perform  services  under  the 
warranty  occurs  as  W  incurs  costs  in 
connection  with  that  liability.  W  incurs  these 
costs  in  1992  as,  for  example,  replacement 
parts  are  provided  to  W  (see  paragraph  (d)(2) 
of  this  section).  Consequently,  $5,000  is 
incurred  by  W  for  the  1992  taxable  year. 

Example  3.  Services  or  property  provided 
by  the  taxpayer.  Long-term  contracts,  (i)  W 
corporation,  a  calendar  year,  accrual  method 
taxpayer,  manufactures  machine  tool 
equipment.  In  November  1992,  W  contracts  to 
provide  X  corporation  with  certain 
equipment.  The  contract  is  not  a  long-term 
contract  under  section  460  or  S  1.451-3.  In 
1992,  W  pays  Z  corporation  $50,000  to  lease 
from  Z,  for  the  one-year  period  beginning  on 
January  1, 1993,  testing  equipment  to  perform 
quality  control  tests  required  by  the 
agreement  with  X.  In  1M2,  pursuant  to  the 
terms  of  a  contract,  W  pays  Y  corporation 
$100,000  for  certain  parts  necessary  to 


manufacture  the  equipment.  The  parts  are 
provided  to  W  in  1993.  Ws  employees 
provide  W  with  services  necessary  to 
manufacture  the  equipment  during  1993,  for 
which  W  pays  $150,000  in  1993. 

(ii)  Under  paragraph  (d)(4)  of  this  section, 
economic  performance  with  respect  to  W's 
liability  to  provide  the  equipment  to  X  occurs 
as  W  incurs  costs  in  connection  with  that 
liability.  W  incurs  these  costs  during  1993,  as 
services,  property,  and  the  use  of  property 
necessary  to  manufacture  the  equipment  are 
provided  to  W  (see  paragraphs  (d)(2)  and 
(d)(3)  of  this  section).  Thus,  $300,000  is 
incurred  by  W  for  the  1993  taxable  year.  See 
section  263A  and  the  regulations  thereunder 
for  rules  relating  to  the  capitalization  and 
inclusion  in  inventory  of  these  incurred  costs. 

(iii)  Alternatively,  assume  that  the 
agreement  with  X  is  a  long-term  contract  as 
defined  in  section  460(f),  and  that  W  takes 
into  account  all  items  with  respect  to  such 
contracts  under  the  percentage  of  completion 
method  as  described  in  section  460(b)(1). 
Under  paragraph  (d)(2)(ii)  of  this  section,  the 
$100,000  W  pays  in  1992  for  parts  is  incurred 
for  the  1992  taxable  year,  for  purposes  of 
determining  the  percentage  of  completion 
under  section  460(b)(1)(A).  W's  other  costs 
under  the  agreement  are  incurred  for  the  1993 
taxable  year  for  this  purpose. 

Example  4.  Services  or  property  provided 
to  the  taxpayers,  (i)  LPl,  a  calendar  year, 
accrual  method  limited  partnership,  owns  the 
working  interest  in  a  parcel  of  property 
containing  oil  and  gas.  During  December 
1990,  LPl  enters  into  a  turnkey  contract  with 
Z  corporation  pursuant  to  which  LPl  pays  Z 
$200,000  and  Z  is  required  to  provide  a 
completed  well  by  the  close  of  1992.  In  May 
1992,  Z  commences  drilling  the  well,  and,  in 
December  1992,  the  well  is  completed. 

(ii)  Under  paragraph  (d)(2)  of  this  section, 
economic  performance  with  respect  to  LPl’s 
liability  for  drilling  and  development  services 
provided  to  LPl  by  Z  occurs  as  the  services 
are  provided.  Consequently,  $200,000  is 
incurred  by  LPl  for  the  1992  taxable  year. 

Example  5.  Services  or  property  provided 
to  the  taxpayer,  (i)  X  corporation,  a  calendar 
year,  accrual  method  taxpayer,  is  an 
automobile  dealer.  On  Jaunary  15, 1990,  X 
agrees  to  pay  an  additional  $10  to  Y,  the 
manufacturer  of  the  automobiles,  for  each 
automobile  purchased  by  X  from  Y.  Y  agrees 
to  provide  advertising  and  promotional 
activities  to  X. 

(ii)  During  1990,  X  purchases  from  Y  1,000 
new  automobiles  and  pays  to  Y  an  additional 
$10,000  as  provided  in  the  agreement.  Y.  in 
turn,  uses  this  $10,000  to  provide  advertising 
and  promotional  activities  during  1992. 

(iii)  Under  paragraph  (d)(2)  of  this  section, 
economic  performance  with  respect  to  X's 
liability  for  advertising  and  promotional 
services  provided  to  X  by  Y  occurs  as  the 
services  are  provided.  Consequently,  $10,000 
is  incurred  by  X  for  the  1992  taxable  year. 

Example  ft  Use  of  property  provided  to  the 
taxpayer;  services  or  property  provided  to 
the  taxpayer,  (i)  V  corporation,  a  calendar 
year,  accrual  method  taxpayer,  charters 
aircrafts.  On  December  20, 1990,  V  leases  a 
jet  aircraft  from  L  for  the  four-year  period 
that  begins  on  January  1, 1991.  The  lease 
obligates  V  to  pay  L  a  base  rental  of  $500,000 


per  year.  In  addition,  the  lease  requires  V  to 
pay  $25  to  an  escrow  account  for  each  hour 
that  the  aircraft  is  flown.  The  escrow  account 
funds  are  held  by  V  and  are  to  be  used  by  L 
to  make  necessary  repairs  to  the  ..aircraft  Any 
amount  remaining  in  the  escrow  account 
upon  termination  of  the  lease  is  payable  to  V. 
Dming  1991,  the  aircraft  is  flown  1,000  hours 
and  V  pays  $25,000  to  the  escrow  account 
The  aircraft  is  repaired  by  L  in  1993.  In  1994. 
$20,000  is  released  from  the  escrow  account 
to  pay  L  for  the  repairs. 

(ii)  Under  paragraph  (d)(3)(i)  of  this  section, 
economic  performance  with  respect  to  Vs 
base  rental  liability  occurs  ratably  over  the 
period  of  time  V  is  entitled  to  use  the  jet 
aircraft.  Consequently,  the  $500,000  rent  is 
incurred  by  V  for  the  1991  taxable  year  and 
for  each  of  the  next  three  taxable  years. 

Under  paragraph  (d)(2)  of  this  section, 
economic  performance  with  respect  to  the 
liability  to  place  amounts  in  escrow  occurs  as 
the  aircraft  is  repaired.  Consequently,  V 
incurs  $20,00  for  the  1993  taxable  year. 

Example  7.  Use  of  property  provided  to  the 
taxpayer,  (i)  X  corporation,  a  calendar  year, 
accrual  method  taxpayer,  manufactures  and 
sells  electronic  circuitry.  On  November  15. 
1990,  X  enters  into  a  contract  with  Y  that 
entitles  X  to  the  exclusive  use  of  a  product 
owned  by  Y  for  the  five-year  period 
beginning  on  January  1,.  1991.  Pursuant  to  the 
contract,  X  pays  Y  $100,000  on  December  30. 

1990. 

(ii)  Under  paragraph  (d)(3)(i)  of  this  section, 
economic  performance  with  respect  to  X's 
liability  for  the  use  of  property  occurs  ratably 
over  the  period  of  time  X  is  entitled  to  use  the 
product  Consequently,  $20,000  is  incurred  by 
X  for  1991  and  for  each  of  the  succeeding  four 
taxable  years. 

Example  ft  Use  of  property  provided  to  the 
taxpayer,  (i)  Y  corporation,  a  calendar  year, 
accrual  method  taxpayer,  enters  into  a  five- 
year  lease  with  Z  for  the  use  of  a  copy 
machine  on  July  1, 1991.  Y  also  receives 
elivery  of  the  copy  machine  on  July  1, 1991. 
The  lease  obligates  Y  to  pay  Z  a  base  rental 
payment  of  $6,000  per  year  at  the  beginning 
of  each  lease  year  and  an  additional  charge 
of  5  cents  per  copy  30  days  after  the  end  of 
each  lease  year.  The  machine  is  used  to  make 
50,000  copies  during  the  first  lease  yean 
20,000  copies  in  1991  and  30.000  copies  from 
January  1, 1992,  to  July  1. 1992.  Y  pays  the 
$6,000  base  rental  payment  to  Z  on  July  1. 

1991,  and  the  $2,500  variable  use  payment  on 
July  30. 1992. 

(ii)  under  paragraph  (d)(3)(i)  of  this  section, 
economic  performance  with  respect  to  Y's 
base  rental  liability  occurs  ratably  over  the 
period  of  time  Y  is  entitled  to  use  the  copy 
machine.  Consequently,  $3,000  rent  is 
incurred  by  Y  for  the  1991  taxable  year. 

Under  paragraph  (d)(3)(ii)  of  this  section, 
economic  performance  with  respect  to  Y's 
variable  use  portion  of  the  liability  occurs  as 
Y  uses  the  machine.  Thus,  the  $1,000  of  the 
$2,500  variable-use  liability  that  relates  to  the 
20,000  copies  made  in  1991  is  incurred  by  Y 
for  the  1991  taxable  year. 

Example  ft  Use  of  property  provided  to  the 
taxpayer,  (i)  X  corporation,  a  calendar  year, 
accrual  method  taxpayer,  enters  into  a  five- 
year  product  distribution  agreement  with  Y, 
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on  January  1, 1992.  The  agreement  provides 
for  a  payment  of  $100,000  on  January  1, 1992, 
plua  10  percent  of  the  gross  inoRts  earned  by 
X  from  distribution  of  the  product.  The 
variable  income  portion  of  X's  liability  is 
payable  on  April  1  of  each  subsequent  year. 

On  January  1, 1992,  X  pays  Y  $100,000.  On 
April  1, 1993,  X  pays  Y  $3  million 
representing  10  percent  of  X's  gross  profits 
from  January  1  through  December  31, 1992. 

(ii)  Under  paragraph  (d)(3)(i)  of  this  section, 
economic  performance  with  respect  to  X's 
$100,000  payment  occurs  ratably  over  the 
period  of  time  X  is  entitled  to  use  the  product. 
Consequently,  $20,000  is  incurred  by  X  for 
each  year  of  the  agreement  beginning  with 
1992.  Under  paragraph  (d)(3)(ii]  of  this 
section,  economic  p^ormance  with  respect 
to  X’s  variable  income  portion  of  the  liability 
occurs  as  the  income  is  earned  by  X.  Thus, 
the  $3  million  variable-income  liability  is 
inctirred  by  X  for  the  1992  taxable  year. 

(e)  Interest  In  the  case  of  interest, 
economic  performance  occtirs  as  the 
interest  cost  economically  accrues,  in 
accordance  with  the  principles  of 
relevant  provisions  of  the  Code. 

(f)  Timing  of  deductions  from  notional 
principal  contracts.  [Reserved] 

(g)  Certain  liabilities  for  which 
payment  is  economic  perforance  — (1}  In 
general — (i)  Person  to  which  payment 
must  be  made.  In  the  case  of  liabilities 
described  in  paragraphs  (g)  (2)  through 
(7)  of  this  section,  economic 
performance  occurs  when,  and  to  the 
extent  that,  payment  is  made  to  the 
person  to  wUc^  the  liability  is  owed. 
Thus,  except  as  otherwise  provided  in 
paragraph  (g](l)(iv]  of  this  section  and 

§  1.461-6,  economic  performance  does 
not  occur  as  a  taxpayer  makes 
payments  in  connection  with  such  a 
liability  to  any  other  person,  including  a 
trust,  escrow  account,  court- 
administered  fund,  or  any  similar 
arrangement,  unless  the  payments 
constitute  payment  to  the  person  to 
which  the  liabiUty  is  owed  under 
paragraph  (g](l)(ii)(B)  of  this  section. 
Instead,  economic  performance  occurs 
as  payments  are  made  from  that  other 
person  or  fund  to  the  person  to  which 
the  liability  is  owed.  The  amount  of 
economic  performance  that  occurs  as 
payment  is  made  from  the  other  person 
or  fund  to  the  person  to  which  the 
liability  is  owed  may  not  exceed  the 
amount  the  taxpayer  transferred  to  the 
other  person  or  fund.  For  special  rules 
relating  to  the  taxation  of  amounts 
transferred  to  “qualified  settlement 
funds,"  see  section  46dB  and  the 
regulations  thereunder.  The 
Commissioner  may  provide  additional 
rules  in  regulations,  revenue  procedures, 
and  revenue  rulings  concerning  the  time 
at  which  economic  performance  occurs 
for  items  described  in  this  paragraph  [g). 

(ii)  Payment  to  person  to  which 
liability  is  owed.  Paragraph  (d)(e)  of  this 


section  provides  that  for  purposes  of 
paragraph  (d)  of  this  section  (relating  to 
the  provision  of  services  or  property  to 
the  taxpayer)  in  certain  cases  a 
taxpayer  may  treat  services  or  property 
as  provided  to  the  taxpayer  as  the 
taxpayer  makes  payments  to  the  person 
providing  the  services  or  property.  In 
addition,  this  paragraph  (g)  provides 
that  in  the  case  of  certain  liabilities  of  a 
taxpayer,  economic  performance  occurs 
as  the  taxpayer  makes  payment  to 
persons  specified  therein.  For  these  and 
all  other  purposes  of  section  461(h)  and 
the  regulations  thereunder 

(A)  Payment  The  term  payment  has 
the  same  meaning  as  is  used  when 
determining  whether  a  taxpayer  using 
the  cash  receipts  and  disbursements 
method  of  accounting  has  made  a 
payment.  Thus,  for  example,  payment 
includes  the  furnishing  of  cash  or  cash 
equivalents  and  the  netting  of  offsetting 
accounts.  Payment  does  not  include  the 
furnishing  of  a  note  or  other  evidence  of 
indebtedness  of  the  taxpayer,  whether 
or  not  the  evidence  is  guaranteed  by  any 
other  instrument  (including  a  standby 
letter  of  credit)  or  by  any  third  party 
(including  a  government  agency).  As  a 
further  example,  payment  does  not 
include  a  promise  of  the  taxpayer  to 
provide  services  or  property  in  the 
future  (whether  or  not  the  promise  is 
evidenced  by  a  contract  or  other  witten 
agreement).  In  addition,  payment  does 
not  include  an  amount  transferred  as  a 
loan,  refundable  deposit,  or  contingent 
payment. 

(B)  Person  to  which  payment  is  made. 
Payment  to  a  particular  person  is 
accomplished  if  paragraph  (g)(l)(ii)(A) 
of  this  section  is  satisfied  and  a  cash 
basis  taxpayer  in  the  position  of  that 
person  would  be  treated  as  having 
actually  or  constructively  received  the 
amount  of  the  payment  as  gross  income 
under  the  principles  of  section  451 
(without  regard  to  section  104(a)  or  any 
other  provision  that  specifically 
excludes  the  amount  from  gross 
income).  Thus,  for  example,  the 
purchase  of  an  annuity  contract  or  any 
other  asset  generally  does  not  constitute 
payment  to  the  person  to  which  a 
liability  is  owed  unless  the  ownership  of 
the  contract  or  other  asset  is  transferred 
to  that  person. 

(C)  Liabilities  that  are  assumed  in 
connection  with  the  sale  of  a  trade  or 
business.  Paragraph  (d)(5)  of  this  section 
provides  rules  that  determine  when 
economic  performance  occurs  in  the 
case  of  liabilities  that  are  assumed  in 
connection  with  the  sale  of  a  trade  or 
business.  The  provisions  of  paragraph 
(d)(5)  of  this  section  also  apply  to  any 
liability  described  in  paragraph  (g)  (2) 
through  (7)  of  this  section  that  the 


purchaser  expressly  assumes  in 
connection  with  the  sale  or  exchange  of 
a  trade  or  business  by  a  taxpayer, 
provided  the  taxpayer  (but  for  the 
economic  performance  requirement) 
would  have  been  entitled  to  incur  the 
liability  as  of  the  date  of  the  sale. 

(iii)  Person.  For  purposes  of  this 
paragraph  (g),  "person”  has  the  same 
meaning  as  in  section  7701(a)(1),  except 
that  it  also  includes  any  foreign  state, 
the  United  States,  any  State  or  political 
subdivision  thereof,  any  possession  of 
the  United  States,  and  any  agency  or 
instrumentality  of  any  of  the  foregoing. 

(iv)  Assignments.  If  a  person  that  has 
a  right  to  receive  payment  in 
satisfaction  of  a  liability  described  in 
paragraphs  (g)  (2)  throu^  (7)  of  this 
section  makes  a  valid  assignment  of  that 
right  to  a  second  person,  or  if  the  right  is 
assigned  to  the  second  person  through 
operation  of  law,  then  payment  to  the 
second  person  in  satisfaction  of  that 
liability  constitutes  payment  to  the 
person  to  which  the  liability  is  owed. 

(2)  Liabilities  arising  under  a  workers 
compensation  act  or  out  of  any  tort, 
breach  of  contract  or  violation  of  law.  If 
the  liability  of  a  taxpayer  requires  a 
payment  or  series  of  payments  to 
another  person  and  arises  under  any 
workers  compensation  act  or  out  of  any 
tort,  breach  of  contract,  or  violation  of 
law,  economic  performance  occurs  as 
payment  is  made  to  the  person  to  which 
the  liability  is  owed.  See  Example  1  of 
paragraph  (g)(8)  of  this  section.  For 
purposes  of  this  paragraph  (g)(2) — 

(i)  A  liability  to  make  payments  for 
services,  property,  or  other 
consideration  provided  under  a  contract 
is  not  a  liability  arising  out  of  a  breach 
of  that  contract  unless  the  payments  are 
in  the  nature  of  incidental, 
consequential,  or  liquidated  damages; 
and 

(ii)  A  liability  arising  out  of  a  tort, 
breach  of  contract,  or  violation  of  law 
includes  a  liability  arising  out  of  the 
settlement  of  a  dispute  in  which  a  tort, 
breach  of  contract,  or  violation  of  law, 
respectively,  is  alleged. 

(3)  Rebates  and  refunds.  If  the  liability 
of  a  taxpayer  is  to  pay  a  rebate,  refund, 
or  similar  payment  to  another  person 
(whether  paid  in  property,  money,  or  as 
a  reduction  in  the  price  of  goods  or 
services  to  be  provided  in  the  future  by 
the  taxpayer),  economic  performance 
occurs  as  payment  is  made  to  the  person 
to  which  the  liability  is  owed.  This 
paragraph  (g)(3)  applies  to  ail  rebates, 
refunds,  and  payments  or  transfers  in 
the  nature  of  a  rebate  or  refund 
regardless  of  whether  they  are 
characterized  as  a  deduction  from  gross 
income,  an  adjustment  to  gross  receipts 
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or  total  sales,  or  an  adjustment  or 
addition  to  cost  of  goods  sold.  In  the 
case  of  a  rebate  or  refund  made  as  a 
reduction  in  the  price  of  goods  or 
services  to  be  provided  in  the  future  by 
the  taxpayer,  “payment”  is  deemed  to 
occur  as  die  taxpayer  would  otherwise 
be  required  to  recognize  income 
resulting  from  a  disposition  at  an 
unreduced  price.  See  Example  2  of 
paragraph  (g)(8)  of  this  section.  For 
purposes  of  determining  whether  the 
recurring  item  exception  of  §  1.461-5 
applies,  a  liability  that  arises  out  of  a 
tort,  breach  of  contract,  or  violation  of 
law  is  not  considered  a  rebate  or  refund. 

(4)  Awards,  prizes,  and  jackpots.  If  the 
liability  of  a  taxpayer  is  to  provide  an 
award,  prize,  jackpot,  or  other  similar 
payment  to  another  person,  economic 
performance  occurs  as  payment  is  made 
to  the  person  to  which  ^e  liability  is 
owed.  See  Examples  3  and  4  of 
paragraph  (g)(8)  of  this  section. 

(5)  Insurance,  warranty,  and  service 
contracts.  If  the  liability  of  a  taxpayer 
arises  out  of  the  provision  to  the 
taxpayer  of  insurance,  or  a  warranty  or 
service  contract  economic  performance 
occurs  as  payment  is  made  to  the  person 
to  which  the  liability  is  owed.  See 
Examples  5  through  7  of  paragraph 
(g)(8)  of  this  section.  For  purposes  of  this 
paragraph  (g)(5)— 

(i)  A  warranty  or  service  contract  is  a 
contract  that  a  taxpayer  enters  into  in 
connection  with  property  bought  or 
leased  by  the  taxpayer,  pursuant  to 
which  the  other  party  to  the  contract 
promises  to  replace  or  repair  the 
property  under  specified  circumstances. 

(ii)  The  term  “insurance”  has  the  same 
meaning  as  is  used  when  determining 
the  deductibility  of  amoimts  paid  or 
incurred  for  insurance  under  section  162. 

(6)  Taxes — (i)  In  general.  Except  as 
otherwise  provided  in  this  paragraph 
(g)(8),  if  the  liability  of  a  taxpayer  is  to 
pay  a  tax,  economic  performance  occurs 
as  the  tax  is  paid  to  ^e  governmental 
authority  that  imposed  the  tax.  For 
purposes  of  this  paragraph  (g)(6), 
payment  includes  payments  of 
estimated  income  tax  and  payments  of 
tax  where  the  taxpayer  subsequently 
files  a  claim  for  credit  or  refund.  In 
addition,  for  purposes  of  this  paragraph 
(g)(6),  a  tax  does  not  include  a  charge 
collected  by  a  governmental  authority 
for  specific  extraordinary  services  or 
property  provided  to  a  taxpayer  by  the 
governmental  authority.  Examples  of 
such  a  charge  include  the  purchase  price 
of  a  parcel  of  land  sold  to  a  taxpayer  by 
a  governmental  authority  and  a  charge 
for  labor  engaged  in  by  government 
employees  to  improve  that  parcel.  In 
certain  cases,  a  liability  to  pay  a  tax  is 
permitted  to  be  taken  into  account  in  the 


taxable  year  before  the  taxable  year 
during  which  economic  performance 
occurs  under  the  recurring  item 
exception  of  S  1.461-5.  See  Example  8  of 
paragraph  (g)(8)  of  this  section. 

(ii)  Licensing  fees.  If  the  liability  of  a 
taxpayer  is  to  pay  a  licensing  or  permit 
fee  required  by  a  governmental 
authority,  economic  performance  occurs 
as  the  fee  is  paid  to  die  governmental 
authority,  or  as  payment  is  made  to  any 
other  person  at  the  direction  of  the 
governmental  authority. 

(iii)  Exceptions — (A)  Real  property 
taxes.  If  a  taxpayer  has  made  a  valid 
election  under  section  461  (c),  the 
taxpayer’s  accrual  for  real  property 
taxes  is  determined  under  section  461 
(c).  Otherwise,  economic  performance 
with  respect  to  a  property  tax  liability 
occurs  as  the  tax  is  paid,  as  specified  in 
paragraph  (g)(6)(i)  of  this  section. 

(B)  Certain  foreign  taxes.  If  the 
liability  of  a  taxpayer  is  to  pay  an 
income,  war  profits,  or  excess  profits  tax 
that  is  imposed  by  the  authority  of  any 
foreign  country  or  possession  of  the 
United  States  and  is  creditable  under 
section  901  (including  a  creditable  tax 
described  in  section  903  that  is  paid  in 
lieu  of  such  a  tax),  economic 
performance  occurs  when  the 
requirements  of  the  all  events  test  (as 
described  in  §  1.44&-1  (c)(l)(ii))  other 
than  economic  performance  are  met, 
whether  or  not  the  taxpayer  elects  to 
credit  such  taxes  under  section  901  (a). 

(7)  Other  liabilities.  In  the  case  of  a 
taxpayer’s  liability  for  which  economic 
perfomance  rules  are  not  provided 
elsewhere  in  this  section  or  in  any  other 
Internal  Revenue  regulation,  revenue 
ruling  or  revenue  procedure,  economic 
performance  occurs  as  the  taxpayer 
makes  payments  in  satisfaction  of  the 
liability  to  the  person  to  which  the 
liability  is  owed.  'This  paragraph  (g)(7) 
applies  only  if  the  liability  carmot 
properly  be  characterized  as  a  liability 
covered  by  rules  provided  elsewhere  in 
this  section.  If  a  liability  may  properly 
be  characterized  as,  for  example,  a 
liability  arising  from  the  provision  of 
services  or  property  to,  or  by,  a 
taxpayer,  the  determination  as  to  when 
economic  performance  occurs  with 
respect  to  that  liability  is  made  under 
paragraph  (d)  of  this  section  and  not 
under  this  paragraph  (g)(7). 

(8)  Examples.  'The  following  examples 
illustrate  the  principles  of  this  paragraph 
(g).  For  purposes  of  these  examples,  it  is 
assumed  that  the  requirements  of  the  all 
events  test  other  than  economic 
performance  have  been  met  and,  except 
as  otherwise  provided,  that  the  recurring 
item  exception  is  not  used. 


Example  1.  Liabilities  arising  out  of  a  tort. 

(i)  During  the  period  1970  through  1975,  Z 
corporation,  a  calendar  year,  accrual  method 
taxpayer,  manufactured  and  distributed 
industrial  products  that  contained 
carcinogenic  substances.  In  1992,  a  number  of 
lawsuits  are  filed  against  Z  alleging  damages 
due  to  exposure  to  these  products.  In 
settlement  of  a  lawsuit  maintained  by  A  Z 
agrees  to  purchase  an  annuity  contract  that 
will  provide  annual  payments  to  A  of  $50,000 
for  a  period  of  25  years.  On  December  15, 

1992,  Z  pays  W,  an  unrelated  life  insurance 
company,  $491,129  for  such  an  annuity 
contract.  Z  retains  ownership  of  the  annuity 
contract 

(ii)  Under  paragraph  (g)(2)  of  this  section, 
economic  performance  with  respect  to  Z’s 
liability  to  A  occurs  as  each  payment  is  made 
to  A.  Consequently,  $50,000  is  incurred  by  Z 
for  each  taxable  year  that  a  payment  is  made 
to  A  under  the  annuity  contract.  (Z  must  also 
include  in  income  a  portion  of  amounts  paid 
under  the  annuity,  pursuant  to  section  72.) 

The  result  is  the  same  if  in  1992  Z  secures  its 
obligation  with  a  standby  letter  of  credit. 

(iii)  If  Z  later  transfers  ownership  of  the 
annuity  contract  to  A,  an  amount  equal  to  the 
fair  market  value  of  the  annuity  on  the  date 
of  transfer  is  incurred  by  Z  in  the  taxable 
year  of  the  transfer  (see  paragraph 
(g](l)(ii)(B)  of  this  section).  In  addition,  the 
transfer  constitutes  a  transaction  to  which 
section  1001  applies. 

Example  2.  Rebates  and  refunds,  (i)  X 
corporation,  a  calendar  year,  accrual  method 
taxpayer,  manufactures  and  sells  hardware 
products.  X  enters  into  agreements  that 
entitle  each  of  its  distributors  to  a  rebate  (or 
discount  on  future  purchases)  from  X  based 
on  the  amount  of  purchases  made  by  the 
distributor  fi^m  X  during  any  calendar  year. 
During  the  1992  calendar  year,  X  becomes 
liable  to  pay  a  $2,000  rebate  to  distributor  A. 
X  pays  A  $1,200  of  the  rebate  on  January  15, 
1993,  and  the  remaining  $800  on  October  15, 
1993.  Assume  the  rebate  is  deductible  (or 
allowable  as  an  adjustment  to  gross  receipts 
or  cost  of  goods  sold)  when  incurred. 

(ii)  If  X  does  not  adopt  the  recurring  item 
exception  described  in  §  1.461-5  with  respect 
to  rebates  and  refunds,  then  under  paragraph 
(g)(3)  of  this  section,  economic  performance 
with  respect  to  the  ^,000  rebate  liability 
occurs  in  1993.  However,  if  X  has  made  a 
proper  election  under  S  1.461-5,  and  as  of 
December  31, 1992,  all  events  have  occurred 
that  determine  the  fact  of  the  rebate  liability, 
X  incurs  $1,200  for  the  1992  taxable  year. 
Because  economic  performance  (payment) 
with  respect  to  the  remaining  $800  does  not 
occur  until  October  15, 1993  (more  than  8V4 
months  after  the  end  of  1992),  X  carmot  use 
the  recurring  item  exception  for  this  portion 
of  the  liability  (see  S  1.461-5).  Thus,  the  $800 
is  not  incurred  by  X  until  the  1993  taxable 
year.  If,  instead  of  making  the  cash  payments 
to  A  during  1993,  X  adjusts  the  price  of 
hardware  purchased  by  A  that  is  delivered  to 
A  during  1993,  X's  “payment”  occurs  as  X 
would  otherwise  be  required  to  recognize 
income  resulting  from  a  disposition  at  an 
uimeduced  price. 

Example  3.  Awards,  prizes,  and  jackpots. 

(i)  W  corporation,  a  calendar  year,  accrual 
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method  taxpayer,  produces  and  sells 
breakfast  cereal.  W  conducts  a  contest 
pursuant  to  which  the  wirnim-  is  entitled  to 
$10,000  per  year  for  a  period  of  20  years.  On 
December  1, 19B2,  A  is  declared  the  winner  of 
the  contest  and  is  paid  $10,000  by  W.  In 
addition,  on  Decemba  1  of  each  of  the  next 
nineteen  years.  W  pays  $10XX)0  to  A. 

(ii)  Under  paragraph  (g)(4)  of  this  section, 
economic  performance  with  respect  to  the 
$200,000  contest  liability  occurs  as  each  of 
the  $10,000  payments  is  made  by  W  to  A. 
Consequently,  $104)00  is  incurr^  by  W  for 
the  1992  taxable  year  and  for  each  of  the 
succeeding  nineteen  taxable  years. 

Example  4.  Awards,  prizes,  and  jackpots. 

(i)  Y  corporation,  a  calendar  year,  accrual 
method  taxpayer,  owns  a  casino  that 
contains  progressive  slot  machines.  A 
progressive  slot  machine  provides  a 
guaranteed  jackpot  amount  that  increases  as 
money  is  gambled  through  the  machine  until 
the  jackpot  is  won  or  until  a  maximum 
predetermined  amount  is  reached.  On  )uly  1. 
1993,  the  guaranteed  jackpot  amount  on  one 
of  Y's  slot  machines  reaches  the  maximum 
predetermined  amount  of  $50,000.  On 
October  1, 1994,  the  $50,000  jackpot  is  paid  to 
B. 

(ii)  Under  paragraph  (g)(4)  of  this  sectioa 
economic  performance  with  respect  to  the 
$50,000  jadcpot  liability  occurs  on  the  date 
the  jackpot  is  paid  to  B.  Consequently, 

$50,000  is  incurred  by  Y  for  the  1994  taxable 
year. 

Example  5.  Insurance,  warranty,  and 
service  contracts,  (i)  V  corporation,  a 
calendar  year,  accrual  method  taxpayer, 
manufactures  toys.  V  enters  into  a  contract 
with  W,  an  unrelated  insurance  company,  on 
December  15, 1992.  The  contract  obligates  V 
to  pay  W  a  premium  of  $500,000  before  the 
end  of  1995.  The  contract  obligates  W  to 
satisfy  any  liability  of  V  resulting  from  claims 
made  during  1993  or  1994  against  V  by  any 
third  party  for  damages  attributable  to 
defects  in  toys  manirfactured  by  V.  Pursuant 
to  the  contract,  V  pays  W  a  premium  of 
$50a000  on  October  1, 1995. 

(ii)  Assuming  the  arrangement  constitutes 
insurance,  under  paragraph  (g)  (5)  of  this 
section  economic  performance  occurs  as  the 
premium  is  paid.  Thus,  $500,000  is  incurred  by 
V  for  the  1995  taxable  year. 

Example  6.  Insurance,  warranty,  and 
service  contracts,  (i)  Y  corporation,  a 
calendar  year,  accrual  method  taxpayer,  is  a 
common  carrier.  On  December  15, 1992,  Y 
enters  into  a  contract  with  Z,  an  unrelated 
insurance  company,  under  which  Z  must 
satisfy  any  liability  of  Y  that  arises  during  the 
succeeding  5  years  for  damages  under  a 
woikers  compensation  act  or  out  of  any  tort, 
provided  the  event  that  causes  the  damages 
occurs  during  1993  or  1994.  Under  the 
contract,  Y  pays  $360,000  to  Z  m  December 
31, 1993. 

(ii)  Assuming  the  arrangement  constitutes 
insurance,  under  paragraph  (g)(5)  of  this 
section  economic  performance  octmrs  as  the 
premium  is  paid.  Cmisequently,  $360,000  is 
incurred  by  Y  for  the  1993  taxable  year.  The 
period  for  which  the  $360,000  amount  is 
permitted  to  be  taken  into  account  is 
determined  under  the  capitalization  rules 
because  the  insurance  contract  is  an  asset 


having  a  useful  life  extending  substantially 
beyo^  the  close  of  the  taxable  jrear. 

Example  7.  Insurance,  warranty,  and 
service  contracts.  Assume  the  same  facts  as 
in  Example  6,  except  that  Y  is  obligated  to 
pay  the  first  $5,000  of  any  damages  covered 
by  the  arrangement  with  Z.  Y  is,  in  effect, 
self-iiuured  to  the  extent  of  this  $5,000 
“deductible.’'  Thus,  under  paragraph  (g)(2)  of 
this  section,  economic  performance  with 
respect  to  the  $5,000  liability  does  not  occtu' 
until  the  amount  is  paid  to  the  person  to 
which  the  tort  or  workers  compensation 
liability  is  owed. 

Example  8.  Taxes,  (i)  The  laws  of  State  A 
provide  that  every  person  owning  personal 
property  located  in  State  A  on  the  first  day  of 
january  shall  be  liable  for  tax  thereon  and 
that  a  hen  for  the  tax  shall  attach  as  of  that 
date.  In  addition,  the  laws  of  State  A  provide 
that  60%  of  the  tax  is  due  on  the  first  day  of 
December  following  the  lien  date  and  the 
remaining  40%  is  due  on  the  first  day  of  )uly 
of  the  succeeding  year.  On  january  1, 1992,  X 
corporation,  a  calendar  year,  accrual  method 
taxpayer,  owns  personal  property  located  in 
State  A.  State  A  imposes  a  $10,000  tax  on  S 
with  respect  to  that  property  on  January  1, 
1992.  X  pays  State  A  $8,000  of  the  tax  on 
December  1. 1992,  and  the  remaining  $4,000 
on  July  1. 1993. 

(ii)  Under  paragraph  (gKB)  of  this  section, 
economic  p^ormance  with  respect  to  $6,000 
of  the  tax  liability  occurs  on  December  1, 

1992.  Consequently.  $6,000  is  incurred  by  X 
for  the  1992  taxable  year.  Economic 
performance  with  respect  to  the  remaining 
$4,000  of  the  tax  liability  occurs  on  July  1, 

1993.  If  X  has  adopted  the  recurring  item 
exceptim  describe  in  9  1.461-5  as  a  method 
of  accounting  for  taxes,  and  as  of  December 
31. 1992,  all  events  have  occurred  that 
determine  the  liability  of  X  for  the  remaining 
$4,000,  X  also  incurs  $44)00  for  the  1992 
taxable  year.  If  X  does  not  adopt  the 
recurring  item  exception  method,  the  $4,000  is 
not  incurred  by  X  until  the  1993  taxable  year. 

(h)  Liabilities  arising  under  the 
Nuclear  Waste  Policy  Act  of  1982. 
Notwithstanding  the  principles  of 
paragraph  (d)  of  tliis  section,  economic 
performance  with  respect  to  the  liability 
of  an  owner  or  generator  of  nuclear 
waste  to  make  payments  to  the 
Department  of  Energy  (“DOE”)  pursuant 
to  a  contract  required  by  the  Nuclear 
Waste  Policy  Act  of  1982  (Pub.  L  97-425, 
42  U.S.C.  10101-10226  (1982))  occurs  as 
each  payment  under  the  contract  is 
made  to  DOE  and  not  when  DOE 
satisfies  its  obligations  under  the 
contract.  This  rule  applies  to  the 
continuing  fee  required  by  42  U.S.C. 
10222(a)(2)  (1982),  as  well  as  the  one¬ 
time  fee  required  by  42  U.S.C.  10222 
(a)(3)  (1982).  For  rules  relating  to  when 
economic  performance  occurs  with 
respect  to  interest,  see  paragraph  (e)  of 
this  section. 

(i)  (Reserved) 

(j)  Contingent  liabilities.  [Reserved] 

(k)  Special  effective  dates — (1)  In 
general.  Except  as  otherwise  provided  in 


this  paragraph  (k)  and  §  1.481-7T, 
section  461  (h)  and  this  section  apply  to 
liabilities  that  would,  under  the  law  in 
effect  before  the  enactment  of  section 
461(h),  be  allowable  as  a  deduction  or 
otherwise  incurred  after  July  18, 1984. 

For  example  the  economic  performance 
requirement  applies  to  all  liabilities 
arising  under  a  workers  compensation 
act  or  out  of  any  tort  that  would,  under 
the  law  in  effect  before  the  enactment  of 
section  461(h),  be  incurred  after  July  18, 
1984.  See,  however,  QAA-2  of  S  1.461- 
7T,  which  provides  an  election  to  make 
this  change  in  method  of  accounting 
applicable  to  either  the  portion  of  the 
first  taxable  year  that  occurs  after  July 
18, 1984  (“part-year  change  method”),  or 
the  entire  first  taxable  year  ending  after 
July  18, 1984  (“full-year  change 
method”).  See  also  (^&A-12  of  S  1.461- 
7T  for  special  effective  date  rules  for 
interest. 

(2)  Long-term  contracts.  Except  as 
otherwise  provided  in  paragraph  (M)(2) 
of  this  section,  in  the  case  of  liabilities 
described  in  paragraph  (d)(2)(ii)  of  this 
section  (relating  to  long-term  contracts), 
paragraph  (d)(2)(ii)  of  this  section 
applies  to  liabilities  that  would,  but  for 
the  enactment  of  section  461(h),  be 
allowable  as  a  deduction  or  otherwise 
incurred  for  taxable  years  beginning 
after  December  31, 1991. 

(3)  Payment  liabilities.  Except  as 
otherwise  provided  in  paragraph  (m)(2) 
of  this  section,  in  the  case  of  liabilities 
described  in  paragraph  (g)  of  this 
section  (other  than  liabilities  arising 
imder  a  workers  compensation  act  or 
out  of  any  tort  described  in  paragraph 
(g)(2)  of  Ais  section),  paragraph  (g)  of 
this  section  applies  to  liabilities  that 
would,  but  for  the  enactment  of  section 
461(h),  be  allowable  as  a  deduction  or 
otherwise  incurred  for  taxable  years 
beginning  after  December  31, 1991. 

(l)  [Reserved] 

(m)  Change  in  method  of  accounting 
required  by  this  section — (1)  In  general. 
For  the  first  taxable  year  ending  after 
July  18, 1984,  a  taxpayer  is  granted  the 
consent  of  the  Commissioner  to  change 
its  method  of  accounting  for  liabilities  to 
comply  with  the  provisions  of  this 
section  pursuant  to  any  of  the  following 
procedures; 

(i)  Hie  part-year  change  in  method 
election  described  in  Q&A-2  through 
Q&A-6  and  QAA-8  through  Q&A-IO  of 
§  1.481-7T; 

(ii)  The  full-year  change  in  method 
election  described  in  Q&A-2  through 
Q&A-8  and  Q&A-8  through  Q&A-IO  of 
§  1.461-7T:  or 

(iii)  If  no  election  is  made,  the  cut-off 
method  described  in  Q&A-l  and  Q&A- 
11  of  9  1.461-7T. 
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(2)  Change  in  method  of  accounting 
for  long-term  contracts  and  payment 
liabilities — (1)  First  taxable  year 
beginning  of  ter  December  31, 1991.  For 
the  first  taxable  year  beginning  after 
December  31. 1991,  a  taxpayer  is  granted 
the  consent  of  the  Commissioner  to 
change  its  method  of  accounting  for 
long-term  contract  liabilities  described 
in  paragraph  (D)(2)(ii)  of  this  section  and 
payment  liabilities  described  in 
paragraph  (g)  of  this  section  (other  than 
liabilities  arising  under  a  workers 
compensation  act  or  out  of  any  tort 
described  in  paragraph  (g)(2)  of  this 
section)  to  comply  with  the  provisions  of 
this  section.  The  change  must  be  made 
in  accordance  with  paragraph  (m)(l)(ii) 
or  (m)(l)(iii)  of  this  section,  except  the 
effective  date  is  the  first  day  of  the  first 
taxable  year  beginning  December  31, 
1991. 

(ii)  Retroactive  change  in  method  of 
accounting  for  long-term  contracts  and 
payment  liabilities.  For  the  first  taxable 
year  beginning  after  December  31, 1989, 
or  the  first  taxable  year  beginning  after 
December  31, 1990,  a  taxpayer  is  granted 
the  consent  of  the  Commissioner  to 
change  its  method  of  accounting  for 
long-term  contract  liabilities  described 
in  paragraph  (d)(2)(ii)  of  this  section  and 
payment  liabilities  described  in 
paragraph  (g)  of  this  section  (other  than 
liabilities  arising  under  a  workers 
compensation  act  or  out  of  any  tort 
described  in  paragraph  (g)(2)  of  this 
section)  to  comply  with  the  provisions  of 
this  section.  The  change  must  made  in 
accordance  with  paragraph  (m)(l)(ii)  or 
(m)(l)(iii)  of  this  section,  except  the 
effective  date  is  the  first  day  of  the  first 
taxable  year  beginning  after  December 

31. 1989,  or  the  ^t  day  of  the  first 
taxable  year  beginning  after  December 

31. 1990.  The  taxpayer  may  make  the 
change  in  method  of  accounting, 
including  a  full-year  change  in  method 
election  under  paragraph  (m)(l)(ii)  of 
this  section  and  QatA-S  of  S  1.461-7T,  by 
filing  an  amended  return  for  such  year, 
provided  the  amended  return  is  filed  on 
or  before  October  7, 1992. 

§  1.461-5  Recurring  Kern  exception. 

(a)  In  general.  Except  as  otherwise 
provided  in  paragraph  (c)  of  this  section, 
a  taxpayer  using  an  accrued  method  of 
accounting  may  adopt  the  recurring  item 
exception  described  in  paragraph  (b)  of 
this  section  as  method  of  accounting  for 
one  or  more  types  of  recurring  items 
incurred  by  the  taxpayer.  In  the  case  of 
the  ‘‘other  payment  liabilities"  described 
in  §  1.461-4(gK7),  the  Commissioner  may 
provide  for  the  application  of  the 
recurring  item  exception  by  regulation, 
revenue  procedure  or  revenue  ruling. 


(b)  Requirements  for  use  of  the 
exception — (1)  General  rule.  Under  the 
recurring  item  exception,  a  liability  is 
treated  as  incurred  for  a  taxable  year 
if — 

(1)  As  of  the  end  of  that  taxable  year, 
all  events  have  occurred  that  establish 
the  fact  of  the  liability  and  the  amount 
of  the  liability  can  be  determined  with 
reasonable  accuracy; 

(ii)  Economic  performance  with 
respect  to  the  liability  occurs  on  or 
before  the  earlier  of — 

(A)  The  date  the  taxpayer  files  a 
timely  (including  extensions)  return  for 
that  taxable  year,  or 

(B)  The  15th  day  of  the  9th  calendar 
month  after  the  close  of  that  taxable 
year, 

(iii)  Hie  liability  is  recurring  in  nature; 
and 

(iv)  Either — 

(A)  The  amount  of  the  liability  is  not 
material;  or 

(B)  The  accrual  of  the  liability  for  that 
taxable  year  results  in  a  better  matching 
of  the  liability  with  the  income  to  which 
it  relates  than  would  result  from 
accruing  the  liability  for  the  taxable 
year  in  which  economic  performance 
occurs. 

(2)  Amended  returns.  A  taxpayer  may 
file  an  amended  return  treating  a 
liability  as  incurred  imder  the  recurring 
item  exception  for  a  taxable  year  if 
economic  performance  with  respect  to 
the  liability  occurs  after  the  taxpayer 
files  a  return  for  that  year,  but  within 
8V^  months  after  the  dose  of  that  year. 

(3)  Liabilities  that  are  recurring  in 
nature.  A  liability  is  recurring  if  it  can 
generally  be  expected  to  be  incurred 
fiom  one  taxable  year  to  the  next. 
However,  a  taxpayer  may  treat  sudi  a 
liability  as  recurring  in  nature  even  if  it 
is  not  incurred  by  the  taxpayer  in  eadi 
taxable  year.  In  addition,  a  liability  that 
has  never  previously  been  incurred  by  a 
taxpayer  may  be  treated  as  recurring  if 
it  is  reasonable  to  expect  that  the 
liability  will  be  incurred  on  a  recurring 
basis  in  the  future. 

(4)  Materiality  requirement.  For 
purposes  of  this  paragraph  (b): 

(i)  In  determining  whether  a  liability  is 
material,  consideration  shall  be  given  to 
the  amoimt  of  the  liability  in  absolute 
terms  and  in  relation  to  the  amount  of 
other  items  of  income  and  expense 
attributable  to  the  same  activity. 

(ii)  A  liability  is  material  if  it  is 
material  for  financial  statement 
piirposes  under  generally  acepted 
accounting  principles. 

(iii)  A  liability  that  is  immaterial  for 
financial  statement  purposes  under 
generally  accepted  accounting  principles 


may  be  material  for  purposes  of  this 
paragraph  (b). 

(5)  Matching  requirement  (i)  In 
determining  whether  the  matching 
requirement  of  paragraph  (b)(l)(iv)(B)  of 
this  section  is  satisfied,  generally 
accepted  accounting  principles  are  an 
important  factor,  but  are  not  dispositive. 

(ii)  In  the  case  of  a  liability  described 
in  paragraph  (g)(3)  (rebates  and 
refunds),  paragraph  (g)(4)  (awards, 
prizes,  and  ja<^pots),  paragraph  (g)(5) 
(insurance,  warranty,  and  service 
contracts),  paragrai^  (g)(6)  (taxes),  or 
paragraph  (h)  (continuing  fees  under  the 
Nuclear  Waste  Policy  Act  of  1982)  of 
S  1.401-4,  the  matching  requirement  of 
paragraph  (b)(l)(iv)(B)  of  this  section 
shall  be  deemed  satisfied. 

(c)  Types  of  liabilities  not  eligible  for 
treatment  under  the  recurring  item 
exception.  The  recurring  item  exception 
does  not  apply  to  any  liability  of  a 
taxpayer  described  in  paragraph  (e) 
(interest),  paragraph  (gK2)  (woikers 
compensation,  tort,  breach  of  contract, 
and  violation  of  law),  or  paragraph  (gK7) 
(other  liabilities)  of  §  1.461-4.  Moreover, 
the  recurring  item  exception  does  not 
apply  to  any  liability  incurred  by  a  tax 
shelter,  as  defined  in  section  461(i)  and 

S  1.448-lT(b). 

(d)  Time  and  manner  of  adopting  the 
recurring  item  exceptional)  In  general. 
The  recurring  item  exception  is  a 
method  of  accounting  that  must  be 
consistently  applied  with  respect  to  a 
type  of  item,  or  for  all  items,  from  one 
taxable  year  to  the  next  in  wder  to 
clearly  reflect  income.  A  taxpayer  is 
permitted  to  adopt  the  recurring  item 
exception  as  part  of  its  method  of 
accounting  for  any  type  of  item  for  the 
first  taxable  year  in  which  that  type  of 
item  is  incurred.  Except  as  oth^wise 
provided,  the  rules  of  section  446(e)  and 
S  1.44d-l(e)  apply  to  changes  to  or  from 
the  recurring  item  exception  as  a 
method  of  accounting.  See  Q&A-7  of 

§  1.461-7T  for  rules  concerning  the  time 
and  manner  of  adopting  the  recurring 
item  exception  for  taxable  years  that 
include  July  19, 1984.  See  Q&A-3(d)  of 
S  1.461-7T  for  an  explanation  of  the 
term  “type  of  item". 

(2)  Change  to  the  recurring  item 
exception  method  for  the  first  taxable 
year  beginning  after  December  31, 

1991 — (ij  In  general.  For  the  first  taxable 
year  beginning  after  December  31, 1991, 
a  taxpayer  is  gremted  the  consent  of  the 
Commissioner  to  change  to  the  recurring 
item  exception  mediod  of  accounting.  A 
taxpayer  is  also  granted  the  consent  of 
the  Commissioner  to  expand  or  modify 
its  use  of  the  recurring  item  exception 
method  for  the  first  taxable  year 
beginning  after  December  31, 1991.  For 
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each  trade  or  business  for  which  a 
taxpayer  elects  to  use  the  recurring  item 
exception  method,  the  taxpayer  must 
use  the  same  method  of  change  (cut-oflf 
or  full-year  change)  it  is  using  for  that 
trade  or  business  under  §  1.461-4(m). 

See  Q&A-ll  of  §  1.461-7T  for  an 
explanation  of  how  amounts  are  taken 
into  account  under  the  cut-off  method 
(except  that,  for  purposes  of  this 
paragraph  (d)(2),  the  change  applies  to 
all  amounts  otherwise  incurred  on  or 
after  the  first  day  of  the  first  taxable 
year  beginning  after  December  31, 1991). 
See  QAlA-B  of  $  1,461-7T  for  an 
explanation  of  how  amounts  are  taken 
into  account  under  the  full-year  change 
method  (except  that  the  change  in 
method  occurs  on  the  first  day  of  the 
first  taxable  year  beginning  after 
December  31, 1991).  The  full-year  change 
in  method  may  result  in  section  481(a) 
adjustment  that  must  be  taken  into 
account  in  the  manner  described  in 
Q&A-8  and  Q&A-9  of  §  1.461-7T  (except 
that  the  taxable  year  of  change  is  the 
first  taxable  beginning  after  December 
31. 1991). 

(ii)  Manner  of  changing  to  the 
recurring  item  exception  method.  For 
the  first  taxable  year  beginning  after 
December  31. 1991,  a  taxpayer  may 
change  to  the  recurring  item  exception 
method  by  acounting  for  the  item  on  its 
timely  filed  original  return  for  such 
taxable  year  (including  extensions).  The 
automatic  consent  of  the  Commissioner 
is  limited  to  those  items  accounted  for 
under  the  recurring  item  exception 
method  on  the  timely  filed  return,  unless 
the  taxpayer  indicates  a  wider  scope  of 
change  by  filing  the  statement  provided 
in  Q&A-7  (b)(2)  of  §  1.461-7T. 

(3)  Retroactive  change  to  the 
recurring  item  exception  method.  For 
the  first  taxable  year  beginning  after 
December  31, 1989,  or  December  31, 

1990,  a  taxpayer  is  granted  consent  of 
the  Commissioner  to  change  to  the 
recurring  item  exception  method  of 
accounting,  provided  the  taxpayer 
complies  with  paragraph  (d)(2)  of  this 
section  on  either  the  original  return  for 
such  year  or  on  an  amended  return  for 
such  year  filed  on  or  before  October  7, 

1991.  For  this  purpose  the  effective  date 
is  the  first  day  of  the  first  taxable  year 
beginning  after  December  31, 1989,  or 
the  first  day  of  the  first  taxable  year 
beginning  after  December  31, 1990.  A 
taxpayer  is  also  granted  the  consent  of 
the  Commissioner  to  expand  or  modify 
its  use  of  the  recurring  item  exception 
method  for  the  first  taxable  year 
beginning  after  December  31. 1989, 
December  31, 1990,  or  December  31, 
1991. 


(e)  Examples.  The  following  examples 
illustrate  the  principles  of  this  section: 

Example  1.  Requirements  for  use  of  the 
recurring  item  exception,  (i)  Y  corporation,  a 
calendar  year,  accrual  method  taxpayer, 
manufactures  and  distributes  video  cassette 
recorders.  Y  timely  files  its  federal  income 
tax  return  for  each  taxable  year  on  the 
extended  due  date  for  the  return  (September 
15,  of  the  following  taxable  year).  Y  offers  to 
refund  the  price  of  a  recorder  to  an  purchaser 
not  satisfied  with  the  recorder.  During  1992, 
100  purchasers  request  a  refund  of  the  $500 
purchase  price.  Y  refunds  $30,000  on  Or 
before  September  15, 1993,  and  the  remaining 
$20,000  after  such  date  but  before  the  end  of 
1993. 

(ii)  Under  paragraph  (g)(3)  of  S  1.461-4, 
economic  performance  with  respect  to 
$30,000  of  the  refund  liability  occurs  on 
September  15, 1993.  Assume  the  reftmd  is 
deductible  (or  allowable  as  an  adjustment  to 
gross  receipts  or  cost  of  goods  sold)  when 
incurred.  If  Y  does  not  adopt  the  recurring 
item  exception  with  respect  to  rebates  and 
refunds,  the  $30,000  refund  is  incurred  by  Y 
for  the  1993  taxable  year.  However,  if  Y  has 
properly  adopted  the  recurring  item  exception 
method  of  accounting  under  this  section,  and 
as  of  December  31, 1992,  all  events  have 
occurred  that  determine  the  fact  of  the 
liability  for  the  $30,000  refund,  Y  incurs  that 
amount  for  the  1992  taxable  year.  Because 
economic  performance  (payment)  with 
respect  to  the  remaining  $20,000  occurs  after 
September  15, 1993  (more  than  BV4  months 
after  the  end  of  1992),  that  amount  is  not 
eligible  for  recurring  item  treatment  imder 
this  section.  Thus,  the  $20,000  amount  is  not 
incurred  by  Y  until  the  1993  taxable  year. 

Example  Z  Requirements  for  use  of  the 
recurring  item  exception;  amended  returns. 
The  facts  are  the  same  as  in  Example  2, 
except  that  Y  files  its  income  tax  return  for 
1992  on  March  15, 1993,  and  Y  does  not 
refund  the  price  of  any  recorder  before  that 
date.  Under  paragraph  (b)(1)  of  this  section, 
the  refund  liability  is  not  eligible  for  the 
recurring  item  exception  because  economic 
performance  with  respect  to  the  refund  does 
not  occur  before  Y  files  a  return  for  the 
taxable  year  for  which  the  item  would  have 
been  incurred  under  the  exception.  However, 
since  economic  performance  occurs  within 
814  months  after  1992,  Y  may  file  an  amended 
return  claiming  the  $30,000  as  incurred  for  its 
1992  taxable  year  (see  paragraph  (b)(2)  of  this 
section). 

S  1.461-6  Economic  performance  when 
certain  liabilitiee  are  assigned  or  are 
extinguished  by  the  establishment  of  a 
fund. 

(a)  Qualified  assignments  of  certain 
personal  injury  liabilities  under  section 
130.  In  the  case  of  a  qualified 
assignment  (within  the  meaning  of 
section  130(c)),  economic  performance 
occurs  as  a  taxpayer-assignor  makes 
payments  that  are  excludible  from  the 
income  of  the  assignee  under  section 
130(a). 

(b)  Section  468B.  Economic 
performance  occurs  as  a  taxpayer 


makes  qualified  payments  to  a 
designated  settlement  fund  under 
section  468B,  relating  to  special  rules  for 
designated  settlement  funds. 

(c)  Payments  to  other  funds  or  persons 
that  constitute  economic  performance. 
[Reserved] 

(d)  Effective  dates.  The  rules  in 
paragraph  (a)  of  this  section  apply  to 
payments  after  July  18, 1984. 

David  G.  Blattner, 

Acting  Commissioner  of  Internal  Revenue. 

Dated:  January  24, 1992. 

Approved: 

Kenneth  W.  Gideon, 

Assistant  Secretary  of  the  Treasury. 

[FR  Doa  92-7680  Filed  4-9-92;  8:45  am) 

MLUNQ  CODE  4a3(M>1-« 

DEPARTMENT  OF  JUSTICE 
28  CFR  Part  79 
[Order  No.  1580-92] 

Claims  Under  the  Radiation  Exposure 
Compensation  Act 

agency:  Department  of  Justice 
ACTION:  Final  rule. 

summary:  This  Rule  implements  the 
Radiation  Exposure  Compensation  Act 
of  1990  (Act).  The  Act  authorizes  the 
Attorney  General  of  the  United  States  to 
establish  procedures  for  making  certain 
payments  to  qualifying  individuals  who 
developed  one  of  the  diseases  specified 
in  the  Act  following:  (1)  A  presumptive 
exposure  to  radiation  related  to  the 
Federal  Government’s  atmospheric 
nuclear  weapons  testing  program,  or  (2) 
actual  exposure  to  radiation  from 
employment  in  a  uranium  mine. 

Under  the  Act,  an  individual  is 
presumed  to  have  been  exposed  to 
radiation  if  the  individual:  (1)  Was 
physically  present  for  a  specified  length 
of  time  during  designated  periods  in 
certain  specified  areas  downwind  of  the 
Nevada  Test  Site:  or  (2)  participated 
onsite  in  the  atmospheric  detonation  of 
a  nuclear  device.  Individuals  actually 
exposed  to  radiation  may  qualify  by 
demonstrating  exposure  to  defined 
minimum  levels  of  radiation  during 
employment  in  an  underground  uranium 
mine  between  1947  and  1971,  in 
Colorado,  Utah,  Arizona,  New  Mexico, 
or  Wyoming.  These  regulations  describe 
the  extent  and  type  of  proof  necessary 
to  prove  eligibility,  and  set  forth 
procedures  for  filing,  determining,  and 
paying  claims  for  compensation.  The 
amount  of  compensation  set  forth  in  the 
Act  is  limited  to:  (1)  $50,000  for  persons 
who  developed  a  specified  disease  after 
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physical  presence  downwind  from  the 
Nevada  T  jst  Site;  (2)  $75,000  for  persons 
who  developed  a  specified  disease  after 
onsite  participation;  (3)  $100,000  for 
persons  who  developed  a  qualifying 
disease  after  employment  undergroimd 
in  a  uranium  mine.  In  cases  where  the 
person  who  developed  the  disease  is 
deceased,  certain  survivors  may  receive 
the  compensation  payment. 

DATES;  Effective  date:  May  11, 1992. 
Persons  may  apply  at  any  time  after 
publication  in  the  Federal  Register. 
Payments  may  not  be  made  until  the 
effective  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

Claim  forms,  guidebooks  and  copies  of 
these  regulations  may  be  obtained  by 
writing  to:  Radiation  Exposure 
Compensation  Program,  U.S. 

Department  of  }u8tice.  P.O.  Box  146,  Ben 
Franklin  Station,  Washington,  DC 
20044-0146,  or  calling  1-606-729-RECP. 
For  additional  information  contact 
Frank  F.  Krider,  Assistant  Director, 

Torts  Branch,  Civil  Division,  P.O.  Box 
146,  Benjamin  Franklin  Station, 
Washington,  DC  20044-6146;  Telephone 
number  (202)  208-4910. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  September  9, 1991,  the  Attorney 
General  published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (56 
FR  45907-45926)  which  set  forth 
proposed  procedures  for  implementing 
the  Radiation  Exposure  Compensation 
Act.  Comments  were  received  over  a 
period  of  45  days  which  ended  on 
October  24, 1991.  The  Department  of 
Justice  received  126  letters,  each 
containing  one  or  more  conunents 
regarding  the  proposed  regulations  from 
interested  citizens  and  organizations. 
The  majority  of  comments  the 
Department  received  were  substantive 
and  very  useful  to  the  Department. 

These  conunents  have  been  summarized 
and  grouped  together  according  to  their 
similarity  in  the  section  labell^ 
Discussion  of  Changes  and  Comments, 
below. 

Some  changes  were  made  in  the 
proposed  regulations  based  upon  the 
comments.  Other  changes  were  made 
after  a  review  by  the  Department.  All 
significant  changes  ere  discussed  below. 
Minor  or  technical  changes  or 
clarifications  are  not  discussed. 

These  regulations  were  promulgated 
as  proposed  part  76.  Because  part  76  has 
been  used  for  other  regulations,  these 
regulations  are  now  designated  as  part 
79. 


Discussion  of  Changes  and  Comments 

Many  commentators  requested  that 
the  Department  modify  sections  of  the 
regulations  that  could  not  be  modified 
because  they  incorporated  statutory 
requirements.  These  included: 

(1)  Specific  requirements  set  forth  in 
section  4  of  the  Act  which  were 
incorporated  into  the  following  sections: 
Proposed  §§  79.11  and  79.12  regarding 
the  affected  areas;  Proposed  SS  79.12 
and  79.22  regarding  the  time  periods  for 
physical  presence;  Proposed  S  79.21 
regarding  the  specified  compensable 
diseases;  Proposed  §  79.22  regarding 
latency  periods  and  lifestyle  exceptions 
for  cigarette  smoking,  alcohol 
consumption,  and  coffee  consumption; 

(2)  Specific  requirements  set  forth  in 
section  5  of  the  Act  which  were 
incorporated  into  the  following  sections: 
Proposed  §  79.31  regarding  the  uranium 
mining  states,  the  eligible  diseases 
related  to  mining,  the  time  periods  for 
employment  in  a  mine,  and  the  statutory 
requirement  that  silicosis  and 
pneumoconiosis  be  compensable  if  the 
mine  employment  occurred  on  an  Indian 
Reservation;  Proposed  §  79.32  regarding 
the  number  of  working  level  months  in 
connection  with  smoking  and  age,  and 
listed  criteria  that  required  employment 
in  a  manium  mine  rather  than  a  mill, 
and  only  listed  lung  cancer  and  certain 
nonmalignant  respiratory  diseases  as 
eligible  diseases  in  conjunction  with 
uranium  mining; 

(3)  Specific  requirements  set  forth  in 
section  6  of  the  Act  which  were 
incorporated  into  the  following  sections: 
Proposed  §  79^51  which  identified 
persons  eligible  to  file  claims;  Proposed 
§  79.55  regarding  the  setoffs. 

Several  commentators  asked  us  to 
render  opinions  as  to  whether  certain 
records  would  prove  eligibility  criteria 
in  a  hypothetical  case  or  in  individual 
cases.  We  cannot  render  opinions  in 
advance  about  such  matters  prior  to 
actually  seeing  the  claim  and  the 
documents  and  isswng  a  Decision  on  the 
claim. 

Subpart  A 

Section  79^ — Definitions 

The  definition  of  atmospheric  nuclear 
test  was  deleted  from  this  section 
because  it  is  included  in  subpart  E.  The 
definition  of  fallout  was  deleted  because 
it  is  not  used  in  any  manner  which 
would  require  it  to  be  defined.  The 
definition  of  immediate  family  member 
was  widened  to  include  parents. 

One  commentator  suggested  that  the 
definition  of  medical  document  was 
overly  restrictive,  and  should  be  revised 
to  allow  for  submission  of  any  document 
and  any  medical  opinion  by  an  expert. 


We  have  declined  to  accept  this 
suggestion.  We  believe  it  is  essential  to 
rely  on  contemporaneous  records 
created  by  health  care  providers  for  the 
purpose  of  providing  medical  treatment 
to  the  claimant  because  these  records 
have  inherent  reliability.  “Expert” 
opinions  produced  for  litigation 
purposes,  or  for  the  purpose  of  obtaining 
a  large  lump  sum  claim  payment,  are 
inherently  unreliable  in  a  system  which 
is  non-adversarial  and  has  no 
mechanism  to  test  the  credibility  or 
accuracy  of  the  opinion. 

Section  79.4— Burden  of  Proof, 

Production  of  Documents,  Presumptions, 
and  Affidavits 

A  majority  of  the  comments  we 
received  concerned  the  proposed 
limitation  on  the  use  of  affidavits  or 
declarations  to  establish  eligibility 
criteria.  Almost  all  of  these  comments 
related  to  subpart  D,  Uranium  Miners. 
Some  commentators  suggested  that  we 
permit  affidavits  or  declarations  under 
certain  ciroimstances  to  fill  in  gaps  left 
by  records  which  provided  some,  but 
not  all  of  the  information  necessary  to 
establish  eligibility.  Other  commentators 
recommended  that  we  accept  affidavits 
to  prove  almost  any  criterion  without 
any  records  to  support  the  affidavit.  The 
comments  of  one  attorney  in  Durango, 
Colorado,  were  particularly  helpful  by 
providing  specific  examples  of  common 
records  and  some  of  the  gaps  in  those 
records.  After  careful  consideration,  we 
have  expanded  the  use  of  affidavits  or 
declarations  in  two  instances  to  fill  in 
gaps  in  records.  First,  use  of  an  affidavit 
will  be  permitted  to  prove  the  level  of 
coffee  consumption  in  a  case  involving 
pancreatic  cancer.  This  change  was 
necessary  for  the  reasons  expressed  in 
the  portion  of  this  discussion  relating  to 
§  79.27  below. 

Second,  when  social  security,  income 
tax  or  similar  records  indicate  that  the 
claimant  was  employed  by  a  business 
that  was  engaged  in  uranium  mining 
during  the  period  of  the  claimant’s 
employment,  use  of  an  affidavit  or 
declaration  will  be  permitted  to  identify; 

(1)  The  claimant’s  occupation  or 
activity  in  the  mine; 

(2)  The  identity  of  the  mine; 

(3)  The  county  and  state  in  which  the 
mine  was  located;  and 

(4)  The  actual  time  period  the 
claimant  worked  in  the  mine. 

The  use  of  affidavits  under  these 
circumstances  will  not  increase  the  risk 
of  fraud  because  social  security  records 
or  income  tax  records  will  reflect 
employment  for  a  business  during  some 
poriion  of  a  year.  This  information  can 
be  matched  with  Atomic  Energy 
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Commission  (AEC)  records  to  verify  that 
the  business  was  involved  in  uranium 
mining  during  the  year  reflected  on  the 
social  security  or  tax  records. 

This  change  will  also  signiflcantly 
assist  claimants  by  allowing  them  to  fill 
in  the  gaps  that  exist  when  more 
detailed  records  do  not  exist.  For  most 
claimants,  the  social  security  records 
will  be  complete  and  accurate,  and  will 
reflect  employment  for  a  mining 
company  when  no  other  record  reflects 
such  employment.  Some  commentators 
have  suggested  that  there  were  “fly-by- 
night"  mining  companies  that  failed  to 
report  earnings  to  the  Social  Security 
Administration  as  required  by  law.  We 
have  seen  no  evidence  to  support  this 
suggestion.  In  fact  the  social  security 
records  we  have  seen  appear  to  be 
accurate  and  comprehensive. 
Nevertheless,  in  the  very  few  cases 
where  a  claimant  worked  for  a  company 
that  failed  to  report  earnings,  the 
claimant  will  be  able  to  prove 
employment  by  offering  federal  or  state 
income  tax  records  which  the  claimant 
was  required  by  law  to  file.  In  revising 
these  regulations,  we  have  presumed 
that  claimants  obeyed  the  law  and  filed 
income  tax  returns  each  year  reflecting 
actual  earnings  fi^m  employment. 

Some  commentators  suggested  that 
the  burden  of  proof  was  onerous  or 
unreasonable.  We  have  examined  the 
burden  imposed  on  the  individual 
submitting  the  claim  and  believe  that  it 
is  reasonable  to  require  persons  who  file 
claims  to  submit  documents  and  records 
to  establish  their  eligibility  by  a 
preponderance  of  the  evidence. 
Individuials  who  apply  for  these  lump 
sum  payments  are  best  situated  to 
supply  the  information,  or  the  access  to 
the  information,  that  establishes  their 
eligibility  to  receive  these  payments. 

Section  79.S — Requirements  for  Written 
Medical  Documentation, 
Contemporaneous  Records,  and  Other 
Records  of  Documents 

Some  commentators  opined  that  the 
portion  of  this  provision  requiring 
production  of  the  original  or  a  certified 
copy  was  harsh  and  unduly 
burdensome.  The  reason  for  this  rule  is 
to  ensure  that  the  documents  upon 
which  the  Department  will  rely  in 
paying  claims  of  up  to  $100,000  have  not 
been  altered  or  fabricated.  The 
inconvenience  to  the  claimant  in  slight 
since  it  will  only  require  minimal  effort 
to  obtain  such  a  certification  from 
institutions  which  generally  provide 
such  a  certification  on  a  regular  basis 
(schools,  state  offices,  etc.).  In  situations 
where  certification  cannot  be  obtained, 
the  claimant  may  submit  the  document 
without  a  certification,  provided  the 


claimant  attaches  an  unsworn  statement 
explaining  why  such  certification  is  not 
possible.  The  Department  can  verify  the 
explanation  if  necessary.  After 
balancing  the  benefit  to  be  gained  from 
generally  requiring  certification  against 
the  inconvenience  of  obtaining  it,  we 
conclude  that  the  benefit  clearly 
outweighs  the  inconvenience. 

One  commentator  inquired  regarding 
the  standard  to  be  used  by  the  Radiation 
Exposure  Compensation  Unit  in 
deciding  not  to  accept  a  document 
because  it  appeared  to  be  unreliable  or 
imtrustworthy.  The  standard  is 
reasonableness.  The  rule  is  designed  to 
exclude  documents  which  are  forged  or 
altered  or  were  created  under 
circumstances  that  do  not  guarantee 
trustworthiness.  The  rule  is  purposely 
broad  in  order  to  cover  a  limitless  range 
of  possibilities.  The  rule  will  be  applied 
with  reason,  and  in  ail  circumstances 
the  person  submitting  the  claim  will  be 
notified  of  the  reasons  that  the 
document  has  not  been  accepted  as 
proof  of  his  claim. 

Subpart  B 

Section  79.11 — Definitions 

One  commentator  expressed  concern 
that  the  terms  “first  exposure  of  initial 
exposure"  §  79.11(d)  were  defined  as  the 
date  the  claimant  was  first  physically 
present  in  the  affected  area  during  the 
designated  time  period.  The 
commentator  felt  that  it  would  be  unfair 
to  use  the  first  possible  date  of 
exposure,  and  argued  that  the  definition 
should  be  changed  to  the  last  date  of 
physical  presence  during  the  designated 
time  period.  This  comment  was 
considered  but  rejected  because  the  Act 
presumes  exposure  to  fallout  each  day 
during  the  designated  time  period.  Thus, 
the  first  day  the  claimant  was  physically 
present  in  the  affected  area  must  be 
presumed  to  be  the  date  he/she  was 
first  exposed  to  fallout.  Moreover,  it 
would  be  anomalous  to  count  the  first 
day  of  presence  in  the  affected  area  for 
purposes  of  calculating  the  requisite  one 
or  two  year  presence  requirement  within 
the  designated  time  period,  and  at  the 
same  time  use  the  last  day  of  presence 
to  calculate  the  latency  requirement. 

Several  commentators  felt  that  the 
date  of  onset  as  defined  in  §  79.12(d) 
should  be  changed  from  the  date  of 
diagnosis  to  some  other  time.  Some 
commentators  believed  that  the  date 
should  be  established  by  some  of  the 
best  estimate  of  a  physician  other  than 
the  diagnosing  physician.  The 
commentators  did  not  specify  the 
criteria  upon  which  such  an  estimate  of 
the  onset  would  be  determined.  Since 
“onset”  is  not  defined  in  the  Act,  the 


definition  of  “onset"  was  considered  at 
length  both  before  and  after  the 
proposed  regulations  were  published. 
The  Department  consulted  with  officials 
at  the  NCI  and  epidemiologists  to  arrive 
at  a  definition.  Several  criteria  for 
determining  “onset"  were  considered, 
but  rejected  in  favor  of  the  date  of 
diagnosis. 

One  reason  for  using  the  date  of 
diagnosis  is  that  the  legislative  history 
indicates  that  the  date  of  diagnosis  was 
considered  to  be  the  date  of  onset.  A 
second  reason  is  that  the 
epidemiological  data  upon  which  the 
latency  periods  are  based  use  the  date 
of  diagnosis  as  the  date  of  onset.  Third, 
officials  at  the  NCI  and  other 
epidemiologists  considered  several 
alternatives  but  recommended  the  date 
of  diagnosis  as  the  date  of  onset.  Finally, 
the  date  of  diagnosis  is  the  single  date 
which  is  clear  and  can  be  uniformly 
applied  to  all  claimants. 

However,  in  the  case  of  leukemia,  the 
definition  of  “onset"  was  slightly 
modified  to  provide  some  flexibility  in 
those  situations  where  diagnosis  of  the 
claimant’s  leukemia  took  place  on  a 
date  shortly  after  the  expiration  of  the 
30-year  latency  period.  'Thus,  the  date  of 
“onset”  for  leukemia  will  be  presumed 
to  be  the  date  of  diagnosis  unless 
otherwise  established  by  appropriate 
authorities  at  the  NCI  using  such  written 
medical  documentation  as  may  be 
prescribed  by  the  Unit  for  an  individual 
case. 

Section  79.13 — Proof  of  Physical 
Presence 

The  list  of  documents  that  can  be 
submitted  to  prove  physical  pxresence 
was  expanded  to  include  original 
postcards  and  envelopes  from  letters 
addressed  to  the  claimant  or  an 
immediate  family  member  during  the 
designated  time  period  which  have  a 
postmark  and  a  cancelled  stamp. 

One  commentator  stated  that  there 
were  insufficient  records  existing  to 
prove  a  child  was  present  in  the  eligible 
portions  of  Clark  County,  Nevada, 
during  July  1962.  While  it  may  be 
difficult  in  some  cases  to  demonstrate 
residency  during  the  entire  period  from 
June  30  through  July  31, 1962,  almost  all 
actual  residents  should  be  able  to 
provide  such  proof.  The  number  of 
existing  records  is  quite  large  and 
includes  federal  tax  records,  school 
records,  property  records,  telephone 
directory  listings,  and  the  like.  A 
combination  of  such  records  could 
readily  establish  the  required  presence. 
In  addition,  the  Department  has 
included  a  new  category  of  records  in 
this  final  draft  of  this  section — 
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postmarked  letters — to  assist  claimants 
and  their  eligible  surviving  beneHciaries 
in  establishing  proof  of  residency. 

Section  79.16 — Proof  of  Medical 
Condition 

Two  changes  were  made  to  this 
section  in  response  to  comments.  First, 
the  requirement  that  the  claimant  submit 
the  medical  documents  in  the  order 
appearing  on  the  list  was  eliminated. 

The  elimination  of  this  requirement  will 
significantly  ease  the  burden  on  the 
claimant  without  diminishing  our  ability 
to  verify  existence  of  a  qualifying 
disease.  Each  of  the  medical  documents 
is  a  reliable  means  by  which  to  diagnose 
or  prove  existence  of  the  disease,  and 
no  harm  will  result  by  allowing  the 
claimant  to  submit  the  document  he  can 
most  easily  obtain. 

Second,  the  requirement  that  the 
death  certificate  be  signed  by  the 
treating  physician  at  the  time  of  death 
was  modified  to  allow  signature  by  any 
physician  at  the  time  of  death.  This 
change  was  made  in  recognition  of  the 
fact  that  any  physician,  whether  treating 
or  non-treating,  is  presumed  to  have 
sufficient  skill  and  expertise  to  reliably 
determine  the  cause  of  death.  The 
change  also  eliminates  the  need  for  the 
claimant  to  provide  documentation  to 
show  that  the  physician  who  signed  the 
death  certiHcate  was,  in  fact,  the 
treating  physician. 

The  Department  specifically  declined 
to  adopt  die  suggestion  made  by  some 
commentators  that  all  death  certificates 
be  accepted  regardless  of  the  training  of 
the  person  who  signed  the  certificate. 
While  such  death  certificates  are 
sufficiently  reliable  to  prove  a  person 
has  died,  ^ey  are  not  a  reliable  means 
to  prove  the  cause  of  death  or  the 
existence  of  one  of  the  diseases  listed  in 
the  Act  because  a  person  with  no 
expertise  in  medicine  is  simply  not 
qualified  to  render  such  an  opinion. 

We  declined  to  adopt  some  comments 
which  requested  that  we  modify  our 
language  which  requires  that  the 
claimant  submit  medical  documentation 
that  contains  sufficient  information  from 
which  physicians  at  the  NCI  can  make  a 
diagnosis  of  the  disease  of  a  reasonable 
degree  of  medical  certainty.  We  believe 
this  is  an  appropriate  expression  of  the 
level  of  confidence  routinely  applied  by 
physicians  rendering  diagnoses  and 
treatment  for  the  illnesses  listed  in  the 
Act. 

Subpart  C 

Section  79.26— Proof  of  Medical 
Condition 

The  same  changes  as  noted  above  in 
§  79.16. 


Section  79.27— Proof  of  No  Heavy 
Smoking,  No  Heavy  Drinking,  No  Heavy 
Coffee  Consumption,  and  No  Indication 
of  Disease 

This  is  a  new  section  that  had  been 
partially  included  in  §  79.26  of  the 
proposed  regulations.  This  section 
clarifies  the  method  we  will  use  to 
determine  whether  a  claimant  may  be 
barred  from  receiving  compensation 
because  he  drank  or  smoked  heavily,  or 
suffered  fix)m  hepatitis  or  cirrhosis  of 
the  liver.  In  all  cases  except  coffee 
consumption,  we  will  require  production 
of  selected  medical  records  created 
around  the  date  of  diagnosis  which 
would  almost  certainly  contain 
information  about  these  habits  or 
diseases.  If  the  records  disclose  one  of 
these  habits  or  an  indication  of  either 
hepatitis  or  cirrhosis,  the  claimant  will 
be  allowed  to  submit  additional  records 
to  rebut  the  statement  in  the  records.  If 
there  is  nothing  in  the  records 
concerning  these  habits  or  the  hepatitis 
or  cirrhosis,  we  can  safely  presume  that 
the  claimant  did  not  engage  in  these 
habits  or  have  hepatitis  or  cirrhosis 
because  these  habits  and  diseases  are 
matters  which  the  treating  or  diagnosing 
physician  would  note  in  evaluating  any 
one  of  the  diseases  for  which  the 
claimant  can  recover  under  the  Act. 

In  the  case  of  coffee  consumption,  the 
link  between  cofiee  consumption  and 
pancreatic  cancer  has  not  been  well 
established  in  the  medical  literature.  In 
accordance  with  our  statutory  mandate 
to  determine,  in  consultation  with  the 
Surgeon  General,  what  constitutes 
written  medical  documentation  that  an 
individual  contracted  a  specified 
disease,  section  6(b)(2)(A)  of  the  Act,  we 
have  concluded  that  it  is  highly  unlikely 
that  a  physician  woiild  have  inquired 
about  such  a  habit  or  noted  it  in  any 
records.  Therefore,  we  have  provided 
that  the  claimant  or  eligible  surviving 
beneficiary  may  submit  a  statement 
under  oath  to  meet  this  requirement. 

Subpart  D 

Section  79.31 — Definitions 

After  reviewing  several  comments,  the 
definition  of  employment  in  a  uranium 
mine  was  modified  so  that  the  language 
would  not  unintentionally  limit  the  types 
of  qualifying  activities  to  those  only 
involved  in  the  extraction  of  ore.  This 
modification  was  made  in  recognition  of 
the  fact  that  other  individuals  were 
conducting  activities  underground  in  the 
mine  in  a  collateral  role  to  Ae  actual 
extraction  of  ore.  These  individuals 
include  inspectors,  engineers,  geologists, 
etc.,  as  well  as  employees  of  the  AEG 
and  other  non-mining  company 
personnel.  The  definition  also  includes  a 


nonexclusive  list  of  underground 
activities. 

The  definition  of  uranium  mine  was 
modified  when  it  was  apparent  that 
there  was  confusion  about  the  phrase  in 
the  previous  definition  defining  a  mine 
as  an  excavation  beneath  the  surface  of 
the  groimd.  As  modified,  the  definition 
makes  it  clear  that  the  mine  must  be 
underground  and  cannot  be  an  open  pit, 
rim,  or  strip  mine. 

The  definition  of  smoker  was  changed 
because  we  were  correctly  advised  by 
the  experts  with  whom  we  consulted 
that  a  smoker  is  defined  in  most 
epidemiological  studies  to  be  a  person 
who  smoked  1  cigarette  per  day  for  1 
year  or  less  than  20  packs  of  cigarettes. 
Our  previous  definition  was  much  higher 
than  the  normal  epidemiological 
standard.  The  Public  Health  Service 
(PHS)  study,  which  will  be  used  by 
many  miners  as  the  basis  for  their 
eligibility  for  compensation  under  the 
Act,  recorded  smoking  histories  of 
individuals  by  the  number  of  packs  per 
day  the  person  acknowledged  smoking 
during  his  life.  Since  the  standard  of  one 
cigarette  per  day  for  one  year  is  so  low, 
we  believe  it  is  prudent  to  define  a 
smoker  at  a  level  slightly  higher  than  the 
epidemiological  standard  to 
accommodate  for  any  errors  made  in 
recording  the  smoking  history  of  the 
miner.  Thus,  we  have  defined  smoker  to 
mean  an  individual  who  smoked  one 
“pack  year"  of  cigarette  products.  A 
pack  year  is  one  pack  per  day  for  one 
year,  or  365  packs  of  cigarettes. 

The  definition  of  smoker  also 
eliminates  the  distinction  between 
smoking  habits  before  exposure  in  the 
mines,  during  exposure  in  the  mines, 
and  after  exposure  in  the  mines. 
Authorities  at  the  NCI  have  advised  that 
there  is  simply  no  consensus  in  the 
medical  community  as  to  the  exact 
relationship  between  smoking 
concurrently  with  mining,  as  opposed  to 
smoking  before  or  after  mining. 

The  definition  of  lung  cancer  was 
modified  on  the  advice  of  the  NCI  to 
specify  inclusion  of  cancer  of  the  lung, 
trachea,  and  bronchus,  and  to  exclude 
cancer  in  situ. 

We  received  comments  requesting 
that  we  recognize  a  smoking  latency 
period  which  would  recognize  the  notion 
that  the  human  body  fully  recovers  fi'om 
smoking  after  cessation  for  a  long  period 
of  time.  This  recommendation  was 
rejected  after  consultation  with  the  NCI 
because  the  medical  literature  does  not 
support  this  notion. 
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Section  79.33— Proof  of  Employment  in  a 
Uranium  Mine 

After  reviewing  comments,  this 
section  was  rewritten  to  make  it  clearer 
and  more  specific  and  to  outline  the 
manner  in  which  employment  can  be 
proven  when  nothing  more  than  social 
security  or  tax  records  exists.  The  single 
most  important  change  was  the 
modification  to  permit  affidavits  or 
declarations  to  supply  necessary 
information  not  specffied  in  social 
security  or  tax  records.  This  will  allow 
individuals  to  demonstrate  employment 
in  a  mine  if  they  are  not  included  in  the 
PHS  study,  or  the  PHS  study  data 
concerning  the  individual  is  not 
complete. 

Section  79.34 — Proof  of  Exposure  to 
Working  Level  Months 

This  section  was  rewritten  to 
correspond  to  the  revised  §  79.33. 

Many  commentators  expressed 
concern  that  working  level 
measurements  of  radiation  taken  in  the 
mines  were  too  low  because  the 
measurements  were  either  inaccurate  or 
falsified,  and  some  commentators  urged 
adoption  of  some  method  to  compensate 
for  the  perceived  inaccuracies.  The 
Department  has  declined,  however,  to 
adopt  any  method  to  inflate  the  working 
level  measurements.  Congress  was 
aware  that  there  were  variations  in  the 
measurement  of  woridng  levels  in  the 
mines  but  chose  to  set  defined  minimiun 
levels  based  on  the  measurement  data 
that  existed.  We  must  presume  that 
these  minimum  levels  set  by  Congress 
take  into  account  the  problems 
associated  with  the  collection  of  the 
data.  Moreover,  there  is  simply  no 
method  of  calculation  which  would 
result  in  100%  accuracy.  Working  level 
measurements  varied  widely  within 
each  mine  in  terms  of  time  and  location. 

Another  commentator  requested  that 
in  calculating  working  levels  for  mines 
between  1947  and  1961,  when  little 
sampling  was  dcme  by  the  WfS.  we 
should  use  a  methodology  which  results 
in  estimates  of  working  levels  at  a 
“high"  level  We  rejected  this  somewhat 
vague  comment  an^  instead,  have 
adopted  the  accepted  methodology  used 
by  the  PHS  and  NIOSH  for  estimating 
working  levels  outlined  in  §  79.34(g). 

Section  7935 — Proof  of  Lung  Cancer 

This  secticHi  was  rewritten  to  make  it 
clearer  and  to  make  technical 
corrections  to  the  medical  records  we 
would  accept.  The  changes  made  in 
§  79.16  were  also  made  in  this  section. 

One  commentator  suggested  that  we 
make  some  provision  for  situations 
where  the  Indian  Health  Service  (IHS) 


has  lost  or  mislaid  records.  We  carefully 
considered  this  proposal  and  found  that 
no  additional  provision  is  necessary. 

Our  investigation  revealed  that  the  IHS 
records  are  well  kept  and  maintained.  In 
the  very  few  instances  when  a  record  is 
lost  or  mislaid,  the  IHS  will  be  asked  to 
perform  the  medical  test  which  is  the 
basis  for  the  record  listed  in  this  section 
of  the  regulations.  If  the  uranium  miner 
is  deceased,  the  person  filing  the  claim 
may  submit  the  death  certificate  as 
proof  of  limg  cancer. 

Some  commentators  suggested  that  in 
cases  where  the  existence  of  the  disease 
cannot  be  readily  ascertained  from  the 
records  provided  by  the  claimant,  we 
should  allow  the  person  submitting  the 
claim  to  furnish  the  medical  opinion  of 
“an  expert”  We  rejected  this 
recommendation  because  the  Act 
specifically  provides  that  the  disease  be 
established  by  “written  medical 
documentation."  The  express  language 
of  the  Act  and  the  legislative  history 
suggests  that  this  phrase  refers  to 
contemporaneous  medical  records 
created  for  the  purpose  of  diagnosis  and 
treatment,  rather  than  testimony  in 
written  form  prepared  for  the  purpose  of 
supporting  a  claim  for  compensation. 
Contemporaneous  medical  records 
generally  will  be  more  objective  than 
those  prepared  specifically  to  support  a 
claim  for  compensation.  In  those  cases 
where  the  Department  needs  expert 
medical  advice  in  making  a 
determination  about  the  existence  of  a 
disease.  Congress  directed  that  the 
Department  should  consult  with  the 
Surgeon  General  (National  Cancer 
Institute). 

Section  7936 — Proof  of  Nonmalignant 
Respiratory  Disease 

A  major  change  was  made  in  this 
section  when  commentators  advised 
that  diagnosis  of  pulmonary  fibrosis 
based  upon  an  x-ray  alone  was 
improper  because  it  did  not  include  a 
requirement  that  the  claimant  establish 
impairment  in  the  functioning  of  his/her 
lungs,  as  even  the  definition  of 
pulmonary  fibrosis  contained  in  the 
regulations  correctly  required.  To 
correct  this  problem,  e}q>erts 
recommended  adoption  of  the  types  of 
tests  currently  used  in  the  Black  Lung 
program.  The  tests  are  pulmonary 
function  tests  and  arterial  blood-gas 
tests.  Use  of  oximetry  testing  to  measure 
oxygen  saturation  of  the  blood  was 
considered  but  rejected  because 
established  standards  are  not  available. 
The  other  tests  are  widely  accepted  and 
have  estabbshed  standards. 


Section  7937— Proof  of  Smoking. 
Nonsmoking,  and  Age 

This  section  is  new  and  is  similar  to 
I  79.27. 

Subpart  E 

Substantial  changes  were  made  to  the 
entire  onsite  participant  section  of  the 
regulations  based  upon  comments 
received  fi'om  the  Defense  Nuclear 
Agency  and  the  Department  of  Energy, 
and  consultations  between  these 
agencies  and  the  Department. 

Section  79.41 — Definitions 

The  definition  of  “onsite”  was 
changed  to  eliminate  any  vagueness  or 
ambiguity  regarding  the  areas  that  are 
included  in  the  definition.  Two  areas 
were  added  that  had  not  previously 
been  included: 

(1)  The  South  Atlantic  Test  Site  used 
for  a  series  of  high  altitude  explosions; 
and 

(2)  Designated  areas  used  for  the 
purpose  of  monitoring  fallout  from  the 
Nevada  Test  Site. 

The  definition  of  “participant"  was 
changed  to  eliminate  ambiguity 
regarding  who  should  be  included  in  the 
definition.  The  definition  specifically  - 
identifies  the  classifications  of  eligible 
individuals  (servicemen,  PHS,  Civil 
Defense,  etc.)  and  specifically  identifies 
the  type  of  qualifyiiig  duties  or  place 
where  such  duties  had  to  have  been 
performed  for  the  person  to  be 
considered  a  participant.  The  one 
significant  addition  is  the  addition  of 
members  of  the  PHS  who  performed 
duties  as  roving  monitors  of  fallout  who 
had  previously  not  been  included. 

The  definition  of  “Atmospheric 
Detonation  of  a  Nuclear  Device"  and  the 
definition  of  “Period  of  Atmospheric 
Nuclear  Testing”  were  modified,  and  the 
Appendix  listing  nuclear  tests  was 
eliminated  to  resolve  the  confusion  that 
arose  because  of  the  inconsistencies 
between  the  definitions  and  the 
Appendix.  Now,  all  atmospheric  tests 
are  listed  in  one  definition  together  with 
the  qualifying  time  periods  associated 
with  each  test  series. 

One  commentator  requested  that  we 
be  more  specific  in  defining  the  term 
“Pacific  Proving  Grounds."  This 
comment  had  substantial  merit  and 
together  with  other  comments  indicating 
that  this  section  was  vague,  we  revised 
the  definitions  so  that  they  are  specific 
and  unambiguous. 

One  commentator  requested  that  we 
modify  the  definition  of  “onsite"  to 
include  the  Atomic  Energy  Commission 
Laboratory  at  UCLA  in  Westwood, 
California,  which  is  currently  not 
included.  The  commentator  noted  that 
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the  Laboratory  analyzed  samples  of  soil 
and  other  objects  obtained  from  the  test 
sites  after  detonation  of  a  nuclear 
weapon.  We  declined  to  adopt  this 
recommendation  because  the  Act 
specifically  requires  "onsite 
participation"  in  a  test.  We  believe 
Congress  intended  that  the 
"participation"  be  directly  related  to  the 
actual  test  of  the  nuclear  device  and 
that  the  term  "onsite”  be  limited  to 
locations  at  or  near  the  test  sites  or 
places  where  decontamination  of 
equipment  used  in  the  test  occurred. 

Several  commentators  urged  us  to 
include  within  the  definition  of  "onsite” 
the  cities  of  Hiroshima  and  Nagasaki. 
The  Act,  however,  only  provides  for 
situations  involving  the  "test”  of  a 
nuclear  device.  The  devices  detonated 
at  Hiroshima  and  Nagasaki  were  not 
detonated  for  test  purposes.  This 
interpretation  is  consistent  with  Public 
Law  100-321,  which  differentiates 
between  tests  and  combat  uses  of 
nuclear  weapons. 

One  commentator  urged  us  to  include 
servicemembers  involved  in  monitoring 
tests  of  nuclear  weapons  by  foreign 
countries.  We  have  rejected  this 
recommendation  because  the  legislative 
history  suggests  that  Congress  only 
intended  for  the  Act  to  compensate 
persons  harmed  by  atmospheric  tests 
conducted  by  the  United  States. 

Several  commentators  urged  us  to 
include  certain  tests  in  the  definition  of 
an  atmospheric  detonation  of  a  nuclear 
device.  One  person  suggested  the 
Bainberry  Test  in  1970.  This  suggestion 
was  rejected  because  the  test  occurred 
below  ground  and  seven  years  after  the 
Limited  Test  Ban  Treaty  halting 
atmospheric  nuclear  tests.  Other 
suggestions  included  underground  tests 
where  venting  into  the  atmosphere 
occurred,  or  where  missile  launches 
were  aborted  and  the  missile  was 
destroyed  on  the  launch  pad  or  in  the 
air.  These  events,  however,  do  not 
reasonably  fall  within  the  plain  meaning 
of  the  language  used  in  the  Act  or 
intended  by  Congress.  Congress 
intended  to  compensate  persons 
affected  by  tests  involving  explosions  of 
nuclear  weapons  which  occurred  at  or 
above  the  surface  of  the  ground  or 
underwater. 

Section  79.43 — Proof  of  Participation 
Onsite 

Subsection  (c)  was  eliminated 
because  the  substance  of  this  subsection 
was  incorporated  into  the  definition  of 
“participant.” 


Subpart  F 

Section  79.50 — Attorney  General’s 
Delegatian  of  Autharity 

Some  commentators  objected  to  the 
Attorney  General’s  delegation  of 
authority  to  the  Torts  Branch  to 
administer  the  Radiation  Program.  The 
commentators  reconunended  using  an 
“independent”  board.  This 
recommendation  was  rejected  for  two 
reasons.  First,  the  legislative  history 
reveals  that  Congress  considered,  but 
rejected  a  system  in  which  a  “board” 
was  established  as  the  decision-making 
body  in  favor  of  assigning  the  decision¬ 
making  function  to  the  discretion  of  the 
Attorney  General.  Second,  the  Torts 
Branch  is  best  suited  to  handle  this 
claims  process  given  the  expertise  of  the 
personnel  within  the  specialized  tort 
section.  The  personnel  assigned  to 
administer  the  process  will  perform  their 
duties  in  an  objective  and  non- 
adversarial  manner. 

Section  79.51 — Filing  of  Claims 

This  section  was  changed  in  three 
significant  ways.  First,  a  provision  was 
added  to  allow  the  Unit  to  return  unfiled 
to  the  sender  claims  that  substantially 
failed  to  comply  with  the  regulations. 
Second,  in  response  to  comments  we 
received,  we  added  a  provision  which 
allows  legal  guardians  of  minor  or 
incompetent  claimants  or  eligible 
surviving  beneficiaries  to  file  claims  on 
behalf  of  the  claimant  or  eligible 
surviving  beneficiary.  Third,  we 
substantially  revised  the  subsections 
relating  to  the  records  that  eligible 
surviving  beneficiaries  must  submit  to 
establish  their  relationship  to  the 
claimant.  These  subsections  are  now 
organized  in  a  checklist  format,  and  we 
believe  they  are  clearer  than  the 
subsections  in  the  proposed  regulations. 
Additionally,  each  subsection  now 
contains  a  provision  that  will  allow  the 
claimant  to  use  a  standard  part  of  the 
claim  form  in  lieu  of  an  affidavit  to 
provide  certain  information  under  oath. 

One  commentator  asked  how  a 
common  law  marriage  could  be 
established.  The  section  that  now 
addresses  this  question  is  §  79.51(e], 
which  provides  that  such  a  marriage 
may  be  established  by  furnishing  a 
judicial  or  other  governmental 
determination  that  a  valid  marriage 
existed. 

One  commentator  asked  us  to 
consider  that  Navajo  records 
establishing  kinship  were  not  accurate 
or  complete.  Our  discussions  with  the 
Tribal  records  custodian  indicate  that 
the  records  are  highly  accurate,  and  in 
those  instances  where  they  are  not 
complete,  a  person  may  take  steps 


through  the  records  custodian  or  tribal 
courts  to  make  them  accurate  and 
complete. 

One  commentator  recommended  that 
the  limitation  on  filing  claims  more  than 
three  times  be  abolished  since  some 
claims  may  be  more  difficult  to  prove 
with  a  living  claimant,  as  opposed  to  a 
deceased  claimant.  We  rejected  the 
recommendation  because  we  believe  the 
three-time  limitation  encourages 
claimants  to  submit  well  documented 
claims  and  discourages  them  from 
repeatedly  refiling  a  claim  that  has  been 
denied  with  little  or  no  change  in  the 
documentation  supporting  their  claim. 

At  the  same  time,  the  three-time  rule  is 
flexible  enough  to  provide  for  a  situation 
in  which  the  claimant  or  eligible 
surviving  beneficiary  acquires  new 
documentation  or  develops  a 
compensable  disease. 

Section  79.52 — Review  and  Resolution 
of  Claims 

A  new  part  was  added  to  this  section 
to  allow  for  an  initial  review  and 
disposition  of  the  claim,  prior  to  medical 
review,  if  the  claimant  is  obviously  not 
eligible  for  compensation.  This  would  be 
the  case  where  a  person  submitted  a 
claim  for  compensation  for  a  disease 
that  is  not  listed  in  the  Act,  or  the 
person  submitting  the  claim  is  not  listed 
as  an  eligible  surviving  beneficiary 
under  the  Act,  or  some  other  similar 
reason  that  the  claimant  is  barred  from 
receiving  compensation  by  the  Act. 

The  time  periods  for  curing  defects  or 
submitting  additional  documentation  in 
support  of  the  claim  have  all  been 
increased  to  sixty  days  from  the 
previous  thirty  days  after  an  avalanche 
of  comments  from  the  public  requesting 
that  we  increase  the  time  period.  If  the 
claimant  or  eligible  surviving 
beneficiary  needs  more  than  sixty  days, 
he/she  may  request  additional  time  from 
the  Assistant  Director  within  the  Torts 
Branch,  Civil  Division,  assigned  to 
manage  the  Radiation  Exposure 
Compensation  Program. 

New  provisions  were  added  to  permit 
the  Unit  to  require  the  claimant  to 
provide  an  authorization  to  release 
records  to  verify  eligibility  in  cases 
where  independent  confirmation  is 
appropriate.  Similarly,  provisions  were 
added  to  allow  the  Unit  to  obtain  a 
release  from  the  claimant  to  get  records 
when  it  would  be  easier  for  the  Unit  to 
get  the  records  than  for  the  claimant  to 
attempt  to  obtain  the  records. 

Some  commentators  requested  that 
we  include  provisions  for  hearings  at 
which  testimony  could  be  received  and 
evaluated  by  a  fact  finder  who  could 
judge  the  credibility  of  the  person 
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testifying.  These  suggestions  related  to 
proof  of  employment  in  a  uranium  mine 
when  no  records  existed  which  reflected 
such  employment.  We  believe  such  a 
procedure  is  unnecessary,  unreliable, 
and  contrary  to  Congressional  intent. 

The  provisions  of  revised  §§  79.33  and 
79.34  eliminate  any  reasonable  need  for 
an  oral  hearing.  Furthermore,  the  claims 
procedure  would  become  wholly 
unreliable  if  we  permitted  an  individual 
to  establish  employment  by  testimony 
without,  at  a  minimum,  social  security  or 
income  tax  documentation  supporting 
employment 

Moreover,  our  reading  of  the 
legislative  history  indicates  that 
Congress  specifically  intended  that  the 
procedures  for  determining  these  claims 
would  be  entirely  administrative  and 
non-adversariai,  and  would  not  involve 
any  oral  hearing.  In  fact,  early  drafts  of 
the  Act  provided  for  a  system  similar  to 
that  used  in  the  National  Vaccine  Injury 
Compensation  Program,  where  the 
claimant  is  provided  an  oral  hearing  in 
the  Claims  Court.  That  model  was 
rejected  in  favor  of  an  administrative 
system  similar  to  those  created  to 
compensate  the  victims  of  the  disaster 
at  Texas  City  and  the  Japanese 
Americans  interned  during  World  War 
II. 

Nowhere  in  the  legislative  history  is 
there  any  indication  that  Congress 
intended  for  the  Department  to  conduct 
oral  hearings  to  determine  eligibility. 
Indeed,  the  experience  of  the 
Department  with  the  Vaccine  Program 
demonstrates  that  a  procedure  that 
provides  for  an  oral  hearing  would  be  a 
costly  and  time  consuming  endeavor 
that  could  not  feasibly  resolve  the 
estimated  number  of  cases  all  within  the 
statutory  timeframe  of  a  year.  Similarly, 
the  experience  of  the  Vaccine  Program 
demonstrates  that  few  attorneys  could 
participate  in  cases  involving  discovery, 
one  or  more  oral  hearings,  written 
briefs,  appeals,  expert  witnesses,  travel 
expenses  and  the  like  for  less  than 
$10,000. 

One  commentator  suggested  that  the 
Department  assist  in  appropriate  cases 
in  obtaining  records  establishing 
eligibility.  This  comment  has  substantial 
merit  and  a  provision  was  added  to  this 
section  permitting  the  Department  to 
obtain,  in  appropriate  cases,  an 
Authorization  to  Release  Records  to 
verify  eligibility. 

One  comment  was  received  inquiring 
whether  a  person  would  be  informed  of 
the  documentation  being  used  to 
determine  his  claim.  In  all  cases  the  Unit 
will  share  this  documentation  with  the 
claimant  or  eligible  surviving 
beneficiary.  For  claims  under  subparts 
B.  C.  and  D.  the  person  submitting  the 


claim  will,  in  many  instances,  provide 
the  documents  used  to  verify  his  claim. 
For  claims  under  subpart  E,  verification 
will,  in  most  instances,  be  provided  by 
the  Defense  Nuclear  Agency  (DNA)  or 
Department  of  Energy  (DOE).  In  any 
case  where  the  dociunentation  is 
insufficient  to  verify  eligibility,  the 
person  submitting  ^e  claim  will  be 
notified  and  provided  the  opportunity  to 
submit  additional  documents  to 
establish  his  claim  in  accordance  with 
§  79.52. 

Section  79.53— Appeal  Procedures 

The  appeal  period  was  increased  to 
sixty  days  from  thirty  in  response  to 
numerous  comments.  Failure  to  submit 
the  appeal  within  the  sixty-day  period 
no  longer  results  in  an  automatic  denial. 
Discretion  is  left  to  the  Assistant 
Attorney  General  or  to  an  Appeals 
Officer  to  deny  the  appeal  on  grounds 
that  it  was  not  submitted  in  a  timely 
manner.  A  sentence  was  added 
clarifying  that  the  Memorandum  on  the 
Appeal  by  the  Assistant  Attorney 
General  or  the  Appeals  OfHcer  is  the 
final  agency  action  on  the  claim. 

Several  commentators  asked  that  the 
provision  prohibiting  the  claimant  from 
offering  the  Appeals  Officer  new 
documentation  not  provided  to  the 
Assistant  Director  prior  to  his  Decision 
be  modified  to  allow  such 
documentation  to  be  provided.  This 
request  was  considered  but  rejected  as 
duplicative  of  the  procedures 
established  in  §  79.52.  In  that  section,  a 
review  will  be  conducted  by  the 
Assistant  Director  of  the  documentation 
submitted  in  support  of  the  claim.  If  the 
documentation  is  insufficient,  the  person 
submitting  the  claim  is  notified  and 
given  sixty  days  or  a  greater  period,  if 
appropriate,  within  which  to  obtain 
additional  records  to  establish 
eligibility.  Individuals  are  expected  to 
provide  all  documentation  that  exists  to 
support  his/her  claim  during  that  sixty- 
day  period  (or  longer  period  if 
appropriate),  and  not  withhold  any 
documentation.  If  the  documentation 
remains  insufficient,  the  claim  will  be 
denied.  At  that  point,  it  is  expected  that 
there  will  be  no  additional 
documentation  to  provide  to  the 
Appeals  Officer.  The  Appeals  Officer 
can  then  examine  the  same 
documentation  used  by  the  Assistant 
Director  in  arriving  at  his  Decision,  and 
determine  whether  his  Decision  is 
correct.  The  purpose  of  appellate  review 
is  to  correct  any  errors  in  Uie  application 
of  the  Act  or  the  regulations  to  the 
evidence.  This  would  be  impossible  if 
the  evidence  changed  at  each  stage  of 
review.  In  the  unlikely  instance  that 
additional  documentation  is  later 


obtained  by  the  individual  submitting 
the  claim,  he/she  can  file  a  new  claim. 

One  commentator  inquired  whether 
an  oral  hearing  with  the  Appeals  Officer 
would  be  allowed.  It  would  not.  The 
function  of  the  Appeals  Officer  is  to 
review  the  Assistant  Director's  Decision 
and  determine  whether  that  Decision  is 
correct.  The  claimant  or  eligible 
surviving  beneficiary  can  set  forth  in 
writing  the  reasons  he/she  believes  the 
Decision  is  incorrect  'iTie  Appeals 
Officer  will  then  evaluate  the  appeal 
and  issue  a  Memorandum  that  will 
affirm  or  reverse  the  Decision,  or 
remand  the  Decision  for  further  action. 

Section  79.54 — Attorneys 

This  section  was  amended  by  deleting 
reference  to  the  Agency  Practice  Act. 

The  change  was  made  to  cleirify  that 
persons  can  only  be  represented  by 
attorneys  who  file  a  written  statement 
with  the  Assistant  Director  indicating 
that  the  attorney  is  a  member  in  good 
standing  of  the  highest  court  of  the  state 
and  is  authorized  to  represent  the 
particular  person  on  whose  behalf  he/ 
she  acts. 

One  commentator  urged  the 
Department  to  modify  this  section  to 
permit  a  personal  representative  who  is 
not  an  attorney  to  represent  claimants. 
This  suggestion  could  not  be  accepted 
because  the  Act  and  its  legislative 
history  indicate  that  Congress  intended 
that  a  person  filing  a  claim  who  desired 
representation  should  be  represented  by 
an  attorney.  This  determination  is 
reasonable  because  it  objectively 
ensures  a  minimum  level  of  skill  and 
ethics  of  persons  providing 
representation. 

Section  79.55— Procedures  for  Payment 
of  Claims 

Significant  changes  were  made  in  this 
section.  A  sentence  was  included 
permitting  payment  to  be  made  to  the 
legal  guardian  of  any  claimant  or 
eligible  surviving  beneficiary. 

Subsection  (b)  was  modified  to  give  the 
Assistant  Director  broad  power  to 
ensure  that  the  correct  amount  of  any 
offset  is  made  to  the  amount  awarded 
under  the  Act  and  to  verify  the  identity 
of  the  recipient  of  money  paid  under  the 
Act. 

Subsection  (c)  was  clarified  by 
specifying  that  payments  under  subparts 
B,  C,  and  D  would  be  offset  by 
subtracting  the  amount  of  prior 
payments  made  pursuant  to  an  award  or 
settlement  of  any  civil  action  based  on 
the  disease  which  is  the  subject  of  the 
claim  under  the  Act  The  amount  of  the 
civil  action  settlement  or  award  is  not 
inflated  to  present  value  prior  to  being 
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subtracted  from  the  award  payment 
under  the  Act. 

Subsection  (d]  was  clarified  by 
specifying  that  payments  under  subpart 
E  would  be  offset  by  subtracting  the 
actuarial  present  value  of:  (1)  The 
amount  of  prior  payments  made 
pursuant  to  an  award  or  settlement  of 
any  civil  action  based  on  the  disease 
which  is  the  subject  of  the  claim  under 
the  Act  and  (2)  the  sum  of  payments  by 
the  Federal  Government.  The  Act 
requires  that  these  amounts  must  be 
inflated  to  actuarial  present  value 
before  they  are  subtracted  from  the 
compensation  payment  under  subpart  E. 
To  assist  the  claimant,  we  have  listed 
some  of  the  usual  types  of  payments 
persons  receive  from  the  Federal 
Government  which  would  be  subject  to 
the  offset,  and  others  which  would  noL 
Subsection  (d)  also  specifies  the  method 
for  calculation  of  actuarial  present 
value,  and  a  worksheet  has  been 
attached  as  an  appendix. 

The  term  “actuarial  present  value”  as 
used  in  the  Act  and  the  regulations 
actually  refers  to  the  “present  value"  of 
the  payments  identified  above.  This 
anom^y  is  the  result  of  the  use  of  the 
term  “actuarial  present  value”  in  the  Act 
in  a  maimer  that  is  inconsistent  with  its 
standard  economic  meaning  and  its  use 
in  ei^t  other  statutes.  The  concept  of 
actuarial  present  value  in  its  standard 
economic  meaning  and  as  used  in  the 
eight  other  statutes  involves  discounting 
of  an  uncertain  stream  of  future 
payments,  not  known  past  payments. 
Thus,  the  term  “actoarial  present  value” 
cannot  be  applied  to  known  past 
payments.  After  reviewing  the 
legislative  history  (which  explained  that 
the  offset  was  intended  to  be  a 
calculation  of  “present  value”)  we  have 
concluded  that  Congress  actually 
intended  that  we  subtract  the  present 
value  of  the  past  payments. 

Subsection  (e)  lengthens  the  period  in 
which  to  return  the  Acceptance  of 
Payment  Form  from  thirty  to  sixty  days 
and  changes  the  provision  which 
indicates  that  failure  to  return  the  Form 
within  the  required  time  period 
constitutes  an  automatic  rejection  of  the 
payment.  A  new  provision  has  also  been 
included  which  provides  that  rejected 
payments  or  shares  of  payments  must 
be  returned  to  the  Trust  Fund  and  not 
redistributed  to  other  eligible  surviving 
beneficiaries. 

Subsection  (g)  is  new  and  outlines  the 
circumstances  under  which  a  person 
may  receive  more  than  one  payment 
from  the  Trust  Fund. 

One  commentator  inquired  whether 
the  share  of  an  award  a  child  might  be 
entitled  to  under  the  Act  would  be 
redistributed  to  other  living  children  if 


that  child  declined  to  receive  his/her 
share.  This  comment  was  carefully 
considered  but  rejected  because  section 
6  of  the  Act  provides  that  a  child  is  only 
entitled  to  a  payment  equal  to  the 
amount  of  the  award  divided  by  the 
number  of  living  children.  Any  payment 
which  included  die  redistributed  share 
of  a  living  child  would  violate  the 
express  terms  of  the  Act. 

Economic  Assessment  and  Certification 

In  accordance  with  5  U.S.C.  605(b),  the 
Attorney  General  certifies  that  this  rule 
does  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
entities.  It  is  not  a  major  rule  within  the 
meaning  of  section  1(b)  of  E.0. 12291, 
nor  does  this  rule  have  federalism 
implications  warranting  assessment  in 
accordance  with  section  6  of  E.0. 12612. 
The  information  collections  authorized 
by  this  rule  have  been  cleared  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act.  (OMB 
Control  No.  1105-0052) 

list  of  Subjects  in  28  CFR  Part  79 

Administrative  practice  and 
procedure.  Cancer,  Delegation  of 
authority  (Government  agencies). 
Leukemia,  Radiation  Exposure 
Compensation  Act,  Tort  claims. 
Underground  mining.  Uranium. 

Pursuant  to  the  provisions  of  the 
Radiation  Exposure  Compensation  Act, 
42  U.S.CA.  2210  note  (1991),  (Pub.  L 
101-426, 104  Stat  920  (1990),  as  amended 
by  Pub.  L.  101-510, 104  Stat.  1835  (1990)), 
the  Attorney  General  of  the  United 
States  amends  title  28  of  the  Code  of 
Federal  Regulations,  chapter  L  to  add  a 
new  part  79  as  follows: 

PART  79— CLAIMS  UNDER  THE 
RADIATION  EXPOSURE 
COMPENSATION  ACT 

Subpart  A— General 

79.1  Purpose. 

79.2  General  definitions. 

79.3  Compensable  claim  categories  under 
the  Act. 

79.4  Burden  of  proof,  production  of 
documents,  presumptions,  and  affidavits. 

79.5  Requirements  for  written  medical 
documentation,  contemporaneous 
records,  and  other  records  or  documents. 

Subpart  B— EHgfbiilty  Criteria  for  Clairos 
Relating  to  Childhood  Leukemia 

79.10  Scope  of  subpart. 

79.11  Definitions. 

79.12  Criteria  for  eligibility. 

79.13  Proof  of  physical  presence. 

79.14  Proof  of  initial  exposure  prior  to  age 
21. 

79.15  Proof  of  onset  of  leukemia  between 
two  and  thirty  years  after  first  exposure. 

79.  to  Proof  of  m^ical  condition 


Subpart  C — Eligibility  Criteria  for  Claims 
Relating  to  Certain  Specified  Diseases 

79.20  Scope  of  subpart. 

79.21  Definitions. 

79.22  Criteria  for  eligibility. 

79.23  Proof  of  physical  presence. 

79.24  Proof  of  initial  or  first  exposure  after 
age  20  for  claims  under  $  79.22(b](l].  or 
before  age  20  for  claims  under 

I  79.22(b)(4),  or  before  age  40  for  claims 
under  S  7g.22(b)(5),  or  before  age  30  for 
claims  under  {  ^.22(b)(7). 

79.25  Proof  of  onset  of  leukemia  between 
two  and  thirty  years  after  first  exposure, 
and  proof  of  onset  of  a  specified 
compensable  disease  more  than  five 
years  after  first  exposure. 

79J26  Proof  of  medical  condition. 

79.27  Proof  of  no  heavy  smoking,  no  heavy 
drinking,  no  heavy  coffee  drinking,  and 
no  indication  of  disease. 

Subpart  D — Uranium  Miners 

79.30  Scope  of  subpart. 

79.31  Deffoitions. 

79.32  Criteria  for  eligibility. 

79.33  Proof  of  employment  in  a  uranium 
mine. 

79.34  Proof  of  working  level  month  exposure 
to  radiation. 

79.35  Proof  of  lung  cancer. 

79.36  Proof  of  non-malignant  respiratory 
disease. 

79.37  Proof  of  smoking,  nonsmoking,  and 
age. 

Subpart  E— Eligibility  Criteria  for  Claims  by 

Onsite  Participants 

79.40  Scope  of  subpart 

79.41  Definitions. 

79.42  Eligibility  criteria. 

79.43  Proof  of  participation  onsite  during  a 
period  of  atmospheric  nuclear  testing. 

79.44  Proof  of  medical  condition. 

79.45  Proof  of  initial  or  first  exposure  after 
age  20  for  the  condition  listed  in 

S  79.22(b)(1).  or  before  age  20  for  the 
condition  listed  in  i  79.22(b)(4),  or  before 
age  40  for  the  condition  listed  in 
(  79.22(b)(5),  or  before  age  30  for  the 
condition  listed  in  i  79.22(b)(7). 

79.46  Proof  of  onset  of  leukemia  between 
two  and  thirty  years  after  first  exposure, 
and  proof  of  onset  of  a  specified 
compensable  disease  more  than  five 
years  after  first  exposure. 

79.47  Proof  of  no  heavy  smoking,  no  heavy 
drinking,  no  heavy  coffee  drinking,  and 
no  induction  of  disease. 

Subpart  F— Procedures 

79.50  Attorney  General’s  delegation  of 
authority. 

79.51  Filing  of  claims. 

79.52  Review  and  resolution  of  claims. 

79.53  Appeal  procedures. 

79.54  Attorneys. 

79.55  Procedures  for  payment  of  claims. 

Appendix  A  to  Part  79— Pulmonary  Function 

Tables 

Appendix  B  to  Part  79— Blood-Gas  Tables 

Appendix  C  to  Part  79— Radiation  Exposure 
Compensation  Act  Offset  Worksheet — 
Onsite  Particpants 
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Authority:  Sec.  6  (b)  and  (j).  Pub.  L 101- 

426. 104  Stat  920  (42  U.S.C.  2210  note). 

Subpart  A— General 
9  79.1  Purpose. 

The  purpose  of  these  regulations  is  to 
implement  section  6  of  the  Radiation 
Exposure  Compensation  Act  of  1990, 42 
U.S.C.  2210  note,  which  authorizes  the 
Attorney  General  of  the  United  States  to 
establish  procedures  for  making  certain 
payments  to  qualifying  individuals  who 
contracted  one  of  die  diseases  listed  in 
the  Act.  The  amount  of  each  payment 
and  a  general  statement  of  the 
qualifications  are  indicated  in  9  79.3(a). 
The  procedures  established  in  these 
regulations  are  designed  to  utilize 
existing  records  so  that  claims  can  be 
resolved  in  a  reliable,  objective,  and 
nonadversarial  manner,  quickly  and 
with  little  administrative  cost  to  the 
United  States  or  to  the  person  filing  the 
claim. 

§  79.2  General  definitions. 

(a)  Act  means  the  Radiation  Exposure 
Compensation  Act  of  1990,  Pub.  L  101- 

426. 104  Stat  920,  as  amended  by  Pub.  L 
101-5ia  section  3139, 104  Stat.  1835  (42 
U.S.C.  2210  note). 

(b)  Child  means  a  recognized  natural 
child  of  the  claimant  a  step-child  who 
lived  with  the  claimant  in  a  regular 
parent-child  relationship,  and  an 
adopted  child  of  the  claimant. 

(c)  Claim  means  a  petition  for 
compensation  under  the  Act  filed  with 
the  Radiation  Exposure  Compensation 
Unit  by  a  claimant  or  by  his/her  eligible 
surviving  beneficiaries. 

(d)  Claimant  means  the  individual 
living  or  deceased,  who  is  alleged  to 
satisfy  the  criteria  for  compensation  in 
either  section  4  or  section  5  of  the  Act 

(e)  Contemporaneous  Record  means 
any  document  created  at  or  around  the 
time  of  the  event  that  is  recorded  in  the 
document 

(f)  Eligible  surviving  beneficiary 
means  a  spouse,  child,  parent 
grandchild  or  grandparent  who  is 
entitled  under  section  6(c](4}  (A)  or  (B) 
of  the  Act  to  file  a  claim  and/or  receive 
a  payment  on  behalf  of  a  deceased 
claimant 

(g)  Grandchild  means  a  child  of  a 
child  of  the  claimant. 

(h)  Grandparent  means  a  parent  of  a 
parent  of  the  claimant 

(i)  Immediate  family  member  of  a 
person  means  a  spouse  or  child  if  the 
person  is  an  adult,  but  if  the  person  is  a 
minor,  immediate  family  member  means 
either  parent. 

(j)  Medical  document,  documentation, 
or  record  means  any  contemporaneous 
record  of  any  physician,  hospital,  clinic 


or  other  certified  or  licensed  health  care 
provider,  or  any  other  records  routinely 
and  reasonably  relied  on  by  physicians 
in  making  a  diagnosis. 

(k)  Radiation  Exposure  Compensation 
Unit  or  Unit  means  the  component  of  the 
Constitutional  and  Specialized  Tort 
Litigation  Section  of  the  Torts  Branch  of 
the  Civil  Division  of  the  United  States 
Department  of  Justice  designated  by  the 
Attorney  General  to  execute  the  powers, 
duties  and  responsibilities  assigned  to 
the  Attorney  General  pursuant  to 
sections  4(a)(1)(C),  4(a)(2)(C)(ii),  section 
5(a)(2)(B)(ii).  section  6,  and  any  other 
pertinent  provisions  of  the  Act. 

(l)  Parent  means  the  natural  or 
adoptive  father  or  mother  of  the 
claimant. 

(m)  Spouse  means  a  wife  or  husband 
who  was  married  to  the  claimant  for  a 
period  of  at  least  one  (1)  year 
immediately  before  the  death  of  the 
claimant 

(n)  Trust  Fund  or  Fund  meems  the 
Radiation  Exposure  Compensation  Trust 
Fund  in  the  Department  of  the  Treasury, 
administered  by  the  Secretary  of  the 
Treasury  pursuant  to  section  3  of  the 
Act. 

9  79..3  Compensable  claim  categories 
under  ttw  Act 

(a)  In  order  to  receive  a  compensation 
payment  each  claimant  or  eligible 
surviving  beneficiary  must  establish  that 
the  claimant  meets  each  and  every 
criterion  of  eligibility  for  at  least  one  of 
the  following  compensable  categories 
designated  in  the  Act: 

(1)  Claims  of  childhood  leukemia  by 
persons  presumably  exposed  to  fallout 
fi'om  the  atmospheric  detonation  of 
nuclear  devices  at  the  Nevada  Test  Site 
due  to  their  physical  presence  in  an 
affected  area  during  a  designated  time 
period.  The  amount  of  compensation  is 
$50,000.  The  regulations  governing  these 
claims  are  set  forth  in  subpart  B  of  this 
part. 

(2)  Claims  relating  to  certain  specified 
diseases  by  persons  presumably 
exposed  to  fallout  from  the  atmospheric 
detonation  of  nuclear  devices  at  the 
Nevada  Test  Site  due  to  their  physical 
presence  in  an  affected  area  during  a 
designated  time  period.  The  amount  of 
compensation  is  $50,000.  The  regulations 
governing  these  claims  are  set  forth  in 
subpart  C  of  this  part. 

(3)  Claims  relating  to  lung  cancer  or 
certain  nonmalignant  respiratory 
diseases  by  persons  employed  in 
uranium  mines  in  Arizona,  Colorado, 
New  Mexico,  Utah  or  Wyoming  during  a 
designated  time  period,  and  vriio  were 
exposed  to  specified  minimum  levels  of 
relation  during  the  course  of  their 
employment.  The  amount  of 


compensation  is  $100,000.  The 
regulations  governing  these  claims  are 
set  forth  in  subpart  D  of  this  part. 

(4)  Claims  relating  to  certain  specified 
diseases  by  persons  who  were  onsite 
participants  in  the  atmospheric 
detonation  of  a  nuclear  device.  The 
amount  of  compensation  is  $75,000.  The 
regulations  governing  these  claims  are 
set  forth  in  subpart  E  of  this  part. 

(b)  Any  claim  that  does  not  meet  all 
the  criteria  for  at  least  one  of  these 
categories,  as  set  forth  in  these 
regulations,  must  be  denied. 

(c)  All  claims  for  compensation  imder 
the  Act  must  comply  with  the  claims 
procedures  and  requirements  set  forth  in 
subpart  F  of  this  part  before  any 
payment  can  be  made  from  the  Fund. 

9  79.4  Burden  of  proof,  production  of 
documents,  presumptione,  and  affidavits. 

(a)  Except  where  otherwise  noted,  the 
claimant  or  eligible  surviving 
beneficiary  bears  the  burden  of  proving 
by  a  preponderance  of  the  evidence  the 
existence  of  each  and  every  criterion 
necessary  to  establish  eligibility  under 
any  compensable  claim  category  set 
forth  in  §  79.3(a).  Proof  by  a 
preponderance  of  the  evidence  means 
that  it  is  more  likely  than  not  that  the 
proposition  to  be  proved  is  true.  Subject 
to  the  exceptions  expressly  provided  in 
the  regulations,  the  claimant  or  eligible 
surviving  beneficiary  also  bears  the 
burden  of  providing  to  the  Radiation 
Exposure  Compensation  Unit  all  written 
medical  documentation, 
contemporaneous  records,  or  other 
records  and  documents  necessary  to 
establish  any  and  all  criteria  for 
compensation  set  forth  in  these 
regulations. 

(b)  A  claimant  or  eligible  surviving 
beneficiary  will  not  be  entitled  to  any 
presumption  otherwise  provided  for  in 
these  regulations  where  reliable, 
material  evidence  exists  which  tends  to 
disprove  the  existence  of  the  fact  that  is 
the  subject  of  the  presumption.  When 
such  evidence  exists,  the  claimant  or 
eligible  surviving  beneficiary  shall  be 
notified  and  afforded  the  opportunity  to 
submit  additional  written  medical 
documentation  or  records  in  accordance 
with  §  79.52  (b)  or  (c). 

(c)  Subject  to  the  exceptions  below, 
no  written  affidavits  or  declarations,  by 
the  claimant,  eligible  surviving 
beneficiary,  or  any  other  person,  will  be 
accepted  as  proof  of  any  criterion  for 
eligibility  or  relied  on  in  determining 
whether  a  claim  meets  the  requirements 
of  the  Act  for  compensation.  Written 
affidavits  or  declarations,  subject  to 
penalty  for  perjury,  will  be  accepted 
only  to  prove; 
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(1)  Eligibility  of  family  members  under 
5  79.51(e).  (f).  (g).(h)or(i); 

(2)  Other  compensation  received 
under  §  79.55  (c)  or  (d); 

(3)  The  amount  of  coffee  consumed  as 
set  fordi  under  §  79.27(c);  or 

(4)  Mining  information  under 
§  79.33(b)(2). 

5  ns  naqulrawawts  for  arritlon  ntadlcai 
documentation.  comtawipofBr>aeua 
records,  and  other  records  or  doctHoanls. 

(a)  All  written  medical 
documentation,  contemporaneous 
records,  and  other  records  or  documents 
submitted  by  claimant  or  eligible 
surviving  beneficiary  to  prove  any 
criteria  provided  for  in  these  regulations 
must  be  originals,  or  certified  copies  of 
the  originals,  unless  it  is  impossible  to 
obtain  an  original  or  certifi^  copy  of 
the  original.  If  it  is  impossible  for  a 
claimant  to  provide  an  original  or 
certified  copy  of  an  original,  the 
claimant  or  eligible  surviving 
beneficiary  must  provide  a  written 
unsworn  statement  with  die  uncertified 
copy  setting  forth  die  reason  why  it  is 
impossible. 

(b)  All  documents  submitted  by  a 
claimant  or  his/her  eligible  surviving 
beneficiary  must  bear  sufficient  indicia 
of  authenticity  or  otherwise  provide 
some  guarantee  of  trustworthiness.  The 
Unit  shall  not  accept  as  proof  of  any 
criteria  of  eligibility  any  record  or 
document  that  does  not  bear  sufficient 
indicia  of  authenticity,  or  is  in  such  a 
physical  condition,  or  contains  such 
information,  that  otherwise  indicates  the 
record  or  document  is  not  reliable  or 
trustworthy.  When  a  record  or 
document  is  not  accepted  by  the  Unit 
under  this  section,  the  claimant  or 
eligible  surviving  beneficiary  shall  be 
notified  and  afforded  the  opportunity  to 
submit  additional  written  medical 
documentation  or  records  in  accordance 
with  5  79.52  (b)  or  (c). 

Subpart  B — Eligibility  Criteria  for 
Claims  Relating  to  Childhood 
Leukemia 

§  79.10  Scope  of  subpart 

The  regulations  in  this  subpart 
describe  the  criteria  for  eligibility  for 
compensation  under  section  4(a)(1)  of 
the  Act  and  the  type  and  extent  of 
evidence  that  will  be  accepted  as  proof 
of  the  various  criteria.  Section  4(a)(1)  of 
the  Act  provides  for  a  payment  of 
$50,000  to  individuals  presumably 
exposed  to  fallout  from  the  detonation 
of  atmospheric  nuclear  devices  at  the 
Nevada  Test  Site  due  to  their  physical 
presence  in  an  affected  area  during  a 
designated  time  period,  and  later 


developed  leukemia  (u!.h>?r  than  chronic 
lymphocytic  leukemia). 

579.11  Definitions. 

(a)  Affected  Area  means  the  follo%ving 
geographical  descriptions,  as  they  were 
recognized  by  the  state  in  which  they 
are  located,  as  of  October  15, 1990: 

(1)  In  the  State  of  Utah,  the  counties  of 
Beaver,  Garfield,  Iron,  Kane,  Millard, 
Piute,  Sevier  and  Washington; 

(2)  In  the  State  of  Nevada,  the 
counties  of  Eureka.  Lander.  Lincoln, 

Nye,  White  Pine,  and  that  portion  of 
Clark  County  that  consists  of  townships 
13  through  16  at  ranges  63  through  71; 

(3)  In  die  State  of  Arizona,  that 
portion  of  the  State  that  is  north  of  the 
Grand  Canyon  and  west  of  the  Colorado 
River. 

(b)  Physically  Present  means  the 
physical  presence  of  a  person  at  any 
place  witiiin  the  affected  area  for  a 
substantial  period  of  each  day  of  the 
time  period  claimed. 

(c)  Designated  Time  Period  means  the 
period  beginning  on  January  21, 1951 
and  ending  on  October  31. 1958,  or  the 
period  begirming  on  June  30, 1962  and 
ending  on  July  31, 1962,  whichever  is 
appropriate. 

(d)  First  Exposure  or  Initial  Exposure 
means  the  date  on  which  the  claimant 
was  first  physically  present  in  the 
affected  area  during  the  designated  time 
period. 

(e)  Onset  or  Incidence  of  a  specified 
compensable  disease  means  the  date  the 
disease  was  first  diagnosed  by  a 
physician.  However,  in  the  case  of 
leukemia,  the  date  of  onset  will  be 
presumed  to  be  the  date  of  first 
diagnosis  by  a  physician  unless 
otherwise  established  by  appropriate 
authorities  at  the  National  Cancer 
Institute  using  such  written  medical 
documentation  as  may  be  prescribed  by 
the  Unit  as  appropriate  for  an  individual 
case. 

(f)  Leukemia  means  any  medically- 
recognized  form  of  acute  or  chronic 
leukemia,  other  than  chronic 
lymphocytic  leukemia. 

§79.12  Crttwiaforeffgibiilty. 

To  establish  eligibility  for 
compensation  under  this  subpart,  a 
claimant  or  eligible  surviving 
beneficiary  must  show  by  a 
preponderance  of  the  evidence  that  each 
of  the  following  criteria  are  satisfied: 

(a)  The  claimant  was  physically 
present  in  the  affected  area  for  either 

(1)  A  period  of  at  least  one  year 
during  the  period  beginning  on  January 
21, 1951  and  ending  on  October  31, 1958, 
OR 

(2)  The  entire  period  beginning  on 
June  30. 1962  and  ending  on  July  31. 1962; 


(b)  After  such  period  of  physical 
presence  the  claimant  contacted 
leukemia; 

(cj  The  claimant’s  initial  exposure 
occurred  prior  to  age  21;  and 

(d)  The  onset  of  the  leukemia  occurred 
between  two  (2)  and  thirty  (30)  years 
after  the  date  of  first  exposure. 

5  79.13  Proof  of  physical  presence. 

(a)  For  purposes  of  establishing 
eli^biiity  under  §  79.12(a)(1).  the 
claimant  must  have  been  physically 
present  in  the  affected  area  for  a  total  of 
one  year,  consecutively  or  cumulatively, 
during  the  period  beginning  on  January 
21, 1951,  and  ending  on  October  31, 1958. 
For  purposes  of  establishing  eligibility 
under  5  79.12(a)(2),  the  claimant  must 
have  been  physicdly  present  within  the 
affected  area  continuously  during  the 
period  beginning  on  June  30, 1962  and 
ending  July  31, 1962. 

(b)  Subject  to  the  limitation  of 

§  79.4(c).  proof  of  physical  presence  may 
be  made  by  the  submission  of  any 
trustworthy  contemporaneous  records 
that,  on  their  face  or  in  conjunction  with 
other  such  records,  establish  that  the 
claimant  was  present  in  the  affected 
area  during  the  designated  time  period. 
Contemporaneous  records  from  the 
following  sources  are  presumed  to  be 
trustwoi^y: 

(1)  Records  of  the  federal  government 
(including  verified  information 
submitted  for  a  security  clearance),  any 
tribal  government,  or  any  state,  county, 
city  or  local  governmental  office, 
agency,  deptirtment,  board  or  other 
entity,  or  other  public  office  or  agency; 

(2)  Records  of  any  accredited  public 
or  private  educational  institution; 

(3)  Records  of  any  private  utility 
licensed  or  otherwise  approved  by  any 
governmental  entity,  including  any  such 
utility  providing  telephone  services; 

(4)  Records  of  any  public  or  private 
library; 

(5)  Records  of  any  state  or  local 
historical  society; 

(6)  Records  of  any  religious 
organization  that  has  tax-exempt  status 
under  section  501(c)(3)  of  the  United 
States  Internal  Revenue  Code; 

(7)  Records  of  any  regularly 
conducted  business  activity  or  entity; 

(8)  Records  of  any  recognized  civic  or 
fraternal  association  or  organization; 

(9)  Medical  records  created  during  the 
designated  time  period. 

(c)  Proof  of  physical  presence  by 
contemporaneous  records  may  also  be 
made  by  submission  of  original  (no 
copies)  postcards  and  envelopes  ffom 
letters  addressed  to  the  claimant  or  an 
immediate  family  member  during  the 
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designated  time  period  which  bear  a 
postmark  and  a  cancelled  stamp(s). 

(d)  An  individual  who  resided  or  was 
employed  on  a  full-time  basis  within  the 
affected  area  is  presumed  to  have  been 
physically  present  during  the  time 
period  of  residence  or  full-time 
employment. 

(e)  For  purposes  of  establishing 
eligibility  under  §  79.12(a)(1),  proof  of 
residence  at  one  or  more  addresses 
within  the  affected  area  at  two  di^erent 
dates  one  year  or  more  apart  and  less 
than  2  years  apart,  and  between  January 
21, 1951  and  October  31, 1958,  will  be 
presumed  to  establish  physical  presence 
for  the  necessary  one  year  period. 

(f)  For  purposes  of  establishing 
eligibility  under  §  79.12(a)(1),  proof  of 
full-time  employment  at  one  location 
within  the  affected  area  at  two  different 
dates  one  year  or  more  apart  and  less 
than  2  years  apart,  and  between  January 
21, 1951  and  October  31, 1958,  will  be 
presumed  to  establish  physical  presence 
for  the  necessary  one  year  period. 

(g)  For  purposes  of  establishing 
eligibility  under  §  79.12(a)(2),  proof  of 
residence  within  the  affected  area  at 
least  one  day  during  the  period  June  30, 
1962  to  July  31, 1962,  and  proof  of 
residence  at  the  same  address  within  six 
months  before  June  30, 1962,  and  six 
months  after  July  31, 1962,  will  be 
presumed  to  establish  physical  presence 
for  the  necessary  one-month-and-one- 
day  period. 

(h)  For  purposes  of  establishing 
eligibility  imder  §  79.12(a)(2),  proof  of 
full-time  employment  withdn  the  affected 
area  at  least  one  day  during  the  period 
Jime  30, 1962  to  July  31, 1962,  and  proof 
of  full-time  employment  at  the  same 
location  within  six  months  before  June 
30, 1962,  and  six  months  after  July  31, 
1962,  will  be  presumed  to  establish 
physical  presence  for  the  necessary  one- 
month-and-one-day  period. 

(i)  For  purposes  of  establishing 
eligibility  imder  §  79.12(a)(2),  proof  of 
residence  or  full-time  employment  at  the 
same  address  or  location  on  two 
separate  dates  at  least  fourteen  (14) 
days  apart  within  the  time  period  June 
30, 1962  to  July  31, 1962  will  be  presumed 
to  establish  physical  presence  for  the 
necessary  one-month-and-one-day- 
period. 

(j)  A  claimant  who  was  a  participant 
in  any  study  for  scientific  purposes 
conducted  by  or  under  the  auspices  of 
any  public  office  or  agency,  or 
university  medical  school,  or  whose 
immediate  family  member  was  a 
participant  in  any  such  study,  need  not 
submit  proof  of  physical  residence  at  the 
time  the  claim  is  filed.  The  claimant  or 
eligible  surviving  beneficiary  must 
submit  an  authorization  or  release 


which  authorizes  the  Radiation 
Exposure  Compensation  Unit  to  review 
records  pertaining  to  residence  created 
or  acquired  by  the  public  office  or 
agency,  or  university  medical  school, 
during  the  course  of  the  study. 

(1)  If  an  immediate  family  member  of 
the  claimant  was  a  participant  in  any 
such  study,  and  the  claimant  was  not, 
the  claimant  or  eligible  surviving 
beneficiary  must  also  submit  evidence 
to  show  that  the  participant  in  the  study 
was  an  immediate  family  member  of  the 
claimant,  and  that  the  claimant  resided 
at  the  same  address  as  the  participant 
during  that  time  period.  Absent  evidence 
to  the  contrary,  all  members  of  an 
immediate  family  are  presumed  to 
reside  at  the  same  address,  including 
any  children  under  the  age  of  eighteen 
(18). 

(2)  If  the  records  of  the  study  are 
insufficient  to  prove  the  claimant  was 
physically  present  in  the  affected  area 
for  the  specified  period  of  time,  the  Unit 
will  notify  the  claimant  or  eligible 
surviving  beneficiary  and  afford  that 
person  the  opportunity  to  submit 
contemporaneous  records  to  establish 
physical  presence  within  the  affected 
area  in  accordance  with  §  79.52(c)  of 
these  regulations. 

§  79.14  Proof  of  initial  exposure  prior  to 
age  21. 

(a)  Proof  of  the  claimant’s  date  of 
bi^  must  be  established  by  the 
submission  of  one  of  the  following 
records: 

(1)  Birth  certificate: 

(2)  Baptismal  certificate; 

(3)  Tribal  records; 

(4)  Hospital  records  of  birth. 

(b)  Absent  any  indication  to  the 
contrary,  the  earliest  date  within  the 
designated  time  period  indicated  on  any 
records  accepted  by  the  Radiation 
Exposure  Compensation  Unit  as  proof  of 
the  claimant’s  physical  presence  in  the 
affected  area  will  be  presumed  to  be  the 
date  of  initial  exposure. 

S  79.15  Proof  of  onset  of  leukemia 
between  two  and  thirty  years  after  first 
exposure. 

Absent  any  indication  to  the  contrary, 
the  earliest  date  within  the  designated 
time  period  indicated  on  any  records 
accepted  by  the  Radiation  Exposure 
Compensation  Unit  as  proof  of  the 
claimant’s  physical  presence  in  the 
afiected  area  will  be  presumed  to  be  the 
date  of  first  exposure.  The  date  of  onset 
shall  be  presumed  to  be  the  date  of 
diagnosis  as  indicated  in  the  medical 
documentation  accepted  by  the 
Radiation  Exposure  Compensation  Unit 
as  proof  of  the  claimant’s  leukemia. 


unless  otherwise  established  in 
accordance  with  $  79.11(e). 

S  79.16  Proof  of  medical  condition. 

(a)  Written  medical  documentation  is 
required  in  all  cases  to  prove  that  the 
claimant  suffered  from  or  sufiers  from 
leukemia.  Proof  that  the  claimant 
contracted  leukemia  must  be  made 
either  by  using  the  procedure  outlined  in 
paragraph  (b)  of  this  section  or 
submitting  the  documentation  required 
in  paragraph  (c)  of  this  section. 

(b)  If  a  claimant  was  diagnosed  as 
having  leukemia  in  the  States  of 
Arizona,  Colorado,  Nevada,  New 
Mexico,  Utah  or  Wyoming,  the  claimant 
or  eligible  surviving  beneficiary  need 
not  submit  any  written  medical 
documentation  of  disease  at  the  time  the 
claim  is  filed  (although  written  medical 
documentation  may  subsequently  be 
required).  Instead,  the  claimant  or 
eligible  surviving  beneficiary  must 
submit  with  the  claim  an  Authorization 
To  Release  Medical  and  Other 
Information,  valid  in  the  state  of 
diagnosis,  that  authorizes  the  Unit  to 
contact  the  appropriate  state  cancer  or 
tumor  registry.  The  Unit  will  accept  as 
proof  of  medical  condition  verification 
from  the  state  cancer  or  tumor  registry 
that  it  possesses  medical  records  or 
abstracts  of  medical  records  of  the 
claimant  that  contain  a  verified 
diagnosis  of  one  type  of  leukemia.  If  the 
designated  state  does  not  possess 
medical  records  or  abstracts  of  medical 
records  that  contain  a  verified  diagnosis 
of  leukemia,  the  Radiation  Exposure 
Compensation  Unit  will  notify  the 
claimant  or  eligible  surviving 
beneficiary  and  afford  that  individual 
the  opportunity  to  submit  the  written 
medical  documentation  required  in 
paragraph  (c)  of  this  section,  in 
accordance  with  the  provisions  of 

S  79.52(b). 

(c)  Proof  that  the  claimant  contracted 
leukemia  may  be  made  by  the 
submission  of  one  or  more  of  the 
following  contemporaneous  medical 
records  provided  that  the  specified 
document  contains  an  explicit  statement 
of  diagnosis  or  such  other  information  or 
data  ^m  which  appropriate  authorities 
at  the  National  Cancer  Institute  can 
make  a  diagnosis  of  leukemia  to  a 
reasonable  degree  of  medical  certainty. 
If  the  medical  record  submitted  does  not 
contain  sufficient  information  or  data  to 
make  such  a  diagnosis,  the  Unit  will 
notify  the  claimant  or  eligible  surviving 
beneficiary  and  afiord  that  individual 
the  opportunity  to  submit  additional 
medical  records  identified  below,  in 
accordance  with  the  provisions  of 
§  79.52(b).  The  written  medical 
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documentation  submitted  must  also 
contain  sufficient  information  from 
which  appropriate  authorities  at  the 
National  Cancer  Institute  can  determine 
the  type  of  leukemia  contracted  by  the 
claimant. 

(1)  Bone  marrow  biopsy  or  aspirate 
report; 

(2)  Peripheral  white  blood  cell 
difierential  court  report; 

(3)  Autopsy  report; 

(4)  Hospital  discharge  summary; 

(5)  Physician  summary; 

(6)  Death  certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
death. 

Subpart  C— Eligibility  Criteria  for 
Claims  Relating  to  Certain  Specified 
Diseases 

§  79.20  Scope  of  subparL 

The  regulations  in  this  subpart 
describe  the  criteria  for  eligibility  for 
compensation  under  sections  4(a)(2)  (A) 
and  (B)  of  the  Act,  and  the  type  and 
extent  of  evidence  that  will  be  accepted 
as  proof  of  the  various  criteria.  Sections 
4(a)(2)  (A)  and  (B)  of  the  Act  provivde 
for  a  payment  of  $50,000  to  individuals 
presumably  exposed  to  fallout  fi-om  the 
atmospheric  detonation  of  nuclear 
devices  at  the  Nevada  Test  Site  due  to 
their  physical  presence  in  an  affected 
area  during  a  designated  time  period, 
and  later  developed  one  or  more 
specified  compensable  diseases. 

§79.21  DefinKlont. 

(a)  The  definitions  listed  in  §  79.11 
apply  to  this  subpart. 

(b)  Specified  compensable  diseases 
means  leukemia,  multiple  myeloma, 
lymphomas  (other  than  Hod^n’s 
disease),  and  primary  cancer  of  the: 
Thyroid,  female  breast,  esophagus, 
stomach,  pharynx,  small  intestine, 
pancreas,  bile  ducts,  gall  bladder  and 
liver. 

(c)  Multiple  myeloma,  lymphoma, 
Hodgkin ’s  disease,  primary  cancer  of 
the  thyroid,  primary  cancer  of  the 
female  breast,  primary  cancer  of  the 
esophagus,  primary  cancer  of  the 
stomach,  primary  cancer  of  the 
pharynx,  primary  cancer  of  the  small 
intestine,  primary  cancer  of  the 
pancreas,  primary  cancer  of  the  bile 
ducts,  primary  cancer  of  the  gall 
bladder  and  primary  cancer  of  the  liver 
means  the  physiological  condition  or 
conditions  that  are  recognized  by  the 
National  Cancer  Institute  imder  those 
names  or  nomenclature,  or  under  any 
previously  accepted  or  commonly  used 
names  or  nomenclature. 

(d)  Heavy  smoker  means  an 
individual  who  smoked  more  than  20 
pack  years  of  any  kind  of  tobacco 


cigarette  products;  one  pack  year  is 
defined  as  an  average  of  20  cigarettes 
per  day  for  one  year.  This  definition 
does  not  include  the  use  of  cigars  or  pipe 
tobacco,  or  any  tobacco  products  that 
are  used  without  being  lighted. 

(e)  Heavy  drinker  means  an 
individual  who  consumed  on  average  for 
five  (5)  years  at  least  4  drinks  per  day 
with  one  and  one-half  ounces  of  alcohol, 
or  4  six-ounce  servings  per  day  of  wine, 
or  four  twelve-ounce  servings  per  day  of 
beer. 

(f)  Heavy  coffee  drinker  means  an 
individual  who  consumed  on  average 
more  than  15  6-oimce  portions  of  regular 
or  decaffeinated  coffee  per  day  for 
twenty  (20)  years. 

(g)  Indication  of  disease  means  any 
medically  significant  information  that 
suggests  the  presence  of  a  disease, 
whether  or  not  the  presence  of  the 
disease  is  later  confirmed. 

§79.22  Crtterta  for  eligibility. 

To  establish  eligibility  for 
compensation  under  this  subpart,  a 
claimant  or  eligible  surviving 
beneficiary  must  show  by  a 
preponderance  of  the  evidence  that  each 
of  the  following  criteria  are  satisfied: 

(a)  The  claimant  was  physically 
present  in  the  affected  area  for  either: 

(1)  A  period  of  at  least  two  years 
during  the  period  beginning  on  January 
21, 1951  and  ending  on  October  31, 1958, 
OR 

(2)  The  entire  period  beginning  on 
June  30, 1962  and  ending  on  July  31, 1962; 
and 

(b)  After  such  period  of  physical 
presence  the  claimant  contracted  one  of 
the  following  specified  compensable 
diseases: 

(1)  leukemia,  provided  that:  (i)  The 
claimant’s  initial  exposure  occurred 
after  the  age  of  20,  and 

(ii)  The  onset  of  the  disease  was 
between  2  and  30  years  after  first 
exposure; 

(2)  Multiple  myeloma,  provided  onset 
was  at  least  5  years  after  first  exposure; 

(3)  Lymphomas,  other  than  Hodgkin’s 
disease,  provided  onset  was  at  least  5 
years  after  first  exposure; 

(4)  Primary  cancer  of  the  thyroid, 
provided, 

(i)  The  claimant’s  initial  exposure 
occurred  by  the  age  of  20,  and 

(ii)  Onset  was  at  least  5  years  after 
first  exposure; 

(5)  Primary  cancer  of  the  female 
breast,  provided,  (i)  The  claimant’s 
initial  exposure  occurred  prior  to  age  40, 
and 

(ii)  Onset  was  at  least  5  years  after 
first  exposure; 

(6)  Primary  cancer  of  the  esophagus, 
prorided. 


(i)  Onset  was  at  least  5  years  after 
first  exposure,  and 

(ii)  The  claimant  was  not  a  heavy 
smoker,  and 

(iii)  The  claimant  was  not  a  heavy 
drinker, 

(7)  Primary  cancer  of  the  stomach, 
provided, 

(i)  Initial  exposure  occurred  prior  to 
age  30,  and 

(ii)  Onset  was  at  least  5  years  after 
first  exposure; 

(8)  Primary  cancer  of  the  pharynx, 
provided, 

(i)  Onset  was  at  least  5  years  after 
first  exposure;  and 

(ii)  liie  claimant  was  not  a  heavy 
smoker; 

(9)  Primary  cancer  of  the  small 
intestine,  provided  onset  was  at  least  5 
years  after  first  exposure; 

(10)  Primary  cancer  of  the  pancreas, 
provided, 

(i)  Onset  was  at  least  5  years  after 
first  exposure,  and 

(11)  'liie  claimant  was  not  a  heavy 
smoker,  and 

(iii)  'The  claimant  was  not  a  heavy 
cofiee  drinker, 

(11)  Primary  cancer  of  the  bile  ducts, 
provided  onset  was  at  least  5  years  after 
first  exposiuo; 

(12)  Primary  cancer  of  the  gall 
bladder,  provided  onset  was  at  least  5 
years  after  first  exposure; 

(13)  Primary  cancer  of  the  liver, 
provided, 

(i)  Onset  was  at  least  5  years  after 
first  exposure,  and 

(ii)  There  is  no  indication  of  the 
presence  of  hepatitis  B,  and 

(iii)  There  is  no  indication  of  the 
presence  of  cirrhosis. 

§79J»  Proof  of  physical  presence. 

(a)  For  purposes  of  establishing 
eligibility  under  §  79.22(a)(1),  the 
claimant  must  have  been  physically 
present  in  the  affected  area  for  a  total  of 
two  years,  consecutively  or 
cumulatively,  during  the  period 
beginning  on  January  21, 1951,  and 
ending  on  October  31, 1958.  For 
purposes  of  establishing  eligibility  under 
§  79.22(a)(2),  the  claimant  must  have 
been  physically  present  within  the 
affected  area  during  the  entire  period 
beginning  on  June  30, 1962  and  ending 
July  31, 1962. 

(b)  Proof  of  physical  presence  may  be 
made  in  accordance  with  the  provisions 
of  §  79.13  (b)  and  (c).  An  individual  who 
resided  or  was  employed  on  a  full-time 
basis  within  the  affected  area  is 
presumed  to  have  been  physically 
present  during  the  time  period  of 
residence  or  ^1-time  employment. 
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(c)  For  purposes  of  establishing 
eligibility  under  $  79.22(aKl).  proof  of 
residence  at  one  or  more  addresses 
within  the  affected  area  at  two  different 
dates  two  (2)  years  or  more  apart  and 
less  than  tluee  (3)  years  apart,  and 
between  January  21, 1951  and  October 
31, 1958,  will  be  presumed  to  establish 
physical  presence  for  the  necessary  two 
year  period. 

(d)  For  purposes  of  establishing 
eligibility  under  §  79.22(a)(1),  proof  of 
full-time  employment  at  one  location 
within  the  affected  area  at  two  different 
dates  two  (2)  years  or  more  apart  and 
less  than  three  (3)  years  apart,  and 
between  January  21. 1951  and  October 
31, 1958,  will  be  presumed  to  establish 
physical  presence  for  the  necessary  two 
year  peri^. 

(e)  For  purposes  of  establishing 
eligibility  under  $  79.22(a)(2),  proof  can 
be  made  in  accordance  with  the 
provisions  of  S  79.13  (g).  (h),  and  (i). 

(f)  A  claimant  who  was  a  participant 
in  any  study  for  scientific  purposes 
conducted  by  or  under  the  auspices  of 
any  public  office  or  agency,  or 
university  medical  school,  or  whose 
immediate  family  member  was  a 
participant  in  any  such  study,  need  not 
submit  proof  of  physical  residence  at  the 
time  the  claim  is  filed.  Proof  can  be 
made  in  acccutlance  with  the  provisions 
of  S  79.13(1). 

S  79.24  Proof  of  InitM  or  first  exposure 
after  age  20  for  claims  under  §  79.22(bK1). 
or  before  age  20  for  claims  under  section 
79.22(bK4),  or  before  age  40  for  claims 
under  §  79.22(bKS),  or  before  age  30  for 
claims  under  §  79.22(b)(7). 

(a)  Proof  of  the  claimant’s  date  of 
birth  must  be  established  in  acccvdance 
with  the  provisions  of  subpart  B, 

§  79.14(a). 

(b)  Absent  any  indication  to  the 
contrary,  the  earliest  date  within  the 
designated  time  period  indicated  on  any 
records  accepted  by  the  Radiation 
Exposure  Compensation  Unit  as  proof  of 
the  claimant’s  i^ysical  presence  in  the 
afiected  area  will  be  {wesiuned  to  be  the 
date  of  initial  or  first  exposure. 

§  79.25  Proof  of  onaat  of  laukamia 
batwaan  boo  and  thirty  yaars  aftar  grst 
axposura,  and  proof  of  onsat  of  a  spactflod 
comparaMa  dtoaasa  more  ttum  flva  yaars 
after  first  axposura. 

Absent  any  indication  to  the  contrary, 
the  earliest  date  within  the  designated 
time  period  indicated  on  any  records 
accepted  by  the  Radiation  Exposure 
Compensation  Unit  as  proof  of  the 
claimant's  physical  presence  in  the 
affected  area  will  be  presumed  to  be  the 
date  of  first  or  initial  exposure.  The  date 
of  onset  will  be  the  date  of  diagnosis  as 
indicated  in  the  medical  documentation 


accepted  by  the  Radiation  Exposure 
Compensation  Unit  as  proof  of  the 
claimant’s  specified  compensable 
disease.  In  the  case  of  leukemia,  proof  of 
onset  shall  be  established  in  accordance 
with  $  79.15. 

§79.2t  Proof  Of  medical  condMon. 

(a)  Written  medical  documentation  is 
required  in  all  cases  to  prove  that  the 
claimant  suffered  fiom  or  sufiers  from 
any  specified  compensable  disease. 

Proof  that  the  claimant  contracted  a 
specified  compensable  disease  must  be 
made  eithm*  by  using  the  procedure 
outlined  in  paragraph  (b)  of  this  section 
or  submitti^  the  documentation 
required  in  paragraph  (c)  of  this  section. 
(For  claims  arising  from  a  specified 
compensable  disease  listed  in  §  79.27  of 
these  regulations,  the  claimant  or 
eligible  surviving  beneficiary  must  also 
submit  the  additional  written  medical 
documentation  prescribed  in  that 
section.) 

(b)  If  a  claimant  was  diagnosed  as 
having  one  of  the  specified  compensable 
diseases  in  the  States  of  Arizona, 
Colorado,  Nevada,  New  Mexico,  Utah  or 
Wyoming,  the  claimant  or  eligible 
surviving  beneficiary  need  not  submit 
any  medical  documentation  of  disease 
at  the  time  the  claim  is  filed  (although 
wrritten  medical  documentation  may 
subsequently  be  required).  Instead,  the 
claimant  or  eligible  surviving 
beneficiary  must  submit  with  the  claim 
an  Authorization  To  Release  Medical 
and  Other  Information,  valid  in  the  state 
of  diagnosis,  that  authorizes  the  Unit  to 
contact  the  appropriate  state  cancer  or 
tumor  registry.  The  Unit  wrill  accept  as 
proof  of  medical  condition  verification 
fi'om  the  state  cancer  or  tumor  registry 
that  it  possesses  medical  records  or 
abstracts  of  medical  records  of  the 
claimant  that  contain  a  verified 
diagnosis  of  one  of  the  specified 
compensable  diseases.  If  the  designated 
state  does  not  possess  mediced  records 
or  abstracts  of  medical  records  that 
contain  a  verified  diagnosis  of  one  of  the 
specified  compensable  diseases,  the 
Unit  wrill  notify  the  claimant  at  eligible 
surviving  ben^ciary  and  afford  t^t 
individual  the  opportunity  to  submit  the 
written  medical  docummitation  required 
in  paragraph  (c)  of  this  section,  in 
accordance  wiffi  the  provisions  of 

§  79.52(b). 

(c)  Pro(d(  that  the  claimant  contracted 
a  specified  conqiensable  disease  may  be 
made  by  the  submission  of  one  or  more 
of  the  followring  contemporaneous 
medical  recorc^  provided  that  the 
specified  dociunent  contains  an  explicit 
statement  of  diagnosis  and  such  other 
information  or  data  from  which  the 
appropriate  authorities  with  the 


National  Cancer  Institute  can  make  a 
diagnosis  to  a  reasonable  degree  of 
meffical  certainty.  If  the  medical  record 
submitted  does  not  contain  sufficient 
information  or  data  to  make  such  a 
diagnosis,  the  Unit  will  notify  the 
claimant  or  eligible  surviving 
beneficiary  and  afford  that  individual 
the  opportunity  to  submit  additional 
medical  records  identified  below,  in 
accordance  with  the  provisions  of 
§  79.52(b).  The  medical  documentation 
submitted  under  this  section  to  establish 
that  the  claimant  contracted  leukemia  or 
a  lymphoma  must  also  contain  sufficient 
information  from  which  the  appropriate 
authorities  with  the  National  Cancer 
Institute  can  determine  the  type  of 
leukemia  or  lymphoma  contracted  by 
the  claimant.  Proof  of  leukemia  shall  be 
made  by  submitting  one  or  more  of  the 
documents  listed  in  §  79.16(c). 

(1)  Multiple  myeloma,  (i)  Pathology 
repOTt  of  tissue  biopsy; 

(ii)  Autopsy  report; 

(iii)  Report  of  serum  electrophoresis; 

(iv)  One  of  the  followring  summary 
medical  reports: 

(A)  Physician  summary  report; 

(B)  Hospital  discharge  summary 
report; 

(C)  Hematology  summary  or 
consultation  report; 

(D)  Oncology  summary  or 
consultation  report; 

(E)  X-ray  report: 

(v)  Death  certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
deaffi. 

(2)  Lymphomas,  (i)  Pathology  report  of 
tissue  biopsy: 

(ii)  Autopsy  report; 

(iii)  One  of  the  fcdlowing  summary 
medical  report: 

(A)  Physician  summary  r^>ort; 

(B)  Hospital  discharge  summary 
report: 

(C)  Hematology  consultation  or 
summary  report; 

(D)  Onc(dogy  consultation  or 
summary  report; 

(iv)  Death  certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
death. 

(3)  Cancer  of  the  thyroid,  (i)  Pathology 
report  of  tissue  biopsy  or  fine  needle 
aspirate; 

(ii)  Autopsy  report; 

(iii)  One  of  the  following  summary 
medical  reports: 

(A)  Physician  summary  report; 

(B)  Hospital  discharge  summary; 

(C)  Operative  summary  report; 

(D)  Oncology  summary  or 
consultation  report; 

(iv)  Death  certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
death. 
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(4)  Cancer  of  the  female  breast,  (i) 
Pathology  report  of  tissue  biopsy  or 
surgical  resection; 

(ii)  Autopsy  report; 

(iii)  One  of  the  following  summary 
medical  reports: 

(A)  Physician  sununary  report; 

(B)  Hospital  discharge  summary; 

(C)  Operative  report; 

(D)  Oncology  summary  or 
consultation  report; 

(E)  Radiotherapy  summary  or 
consultation  report; 

(iv)  Report  of  mammogram; 

(v)  Report  of  bone  scan; 

(vi)  Death  certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
death. 

(5)  Cancer  of  the  esophagus,  (i) 
Pathology  report  of  tissue  biopsy  or 
surgical  resection; 

(ii)  Autopsy  report; 

(iii)  Endoscopy  report; 

(iv)  One  of  the  following  sununary 
medical  report: 

(A)  Physician  summary  report; 

(B)  Hospital  discharge  summary 
report; 

(C)  Operative  report; 

(D)  Radiotherapy  report; 

(E)  Oncology  consultation  or  summary 
report; 

(v)  One  of  the  following  radiological 
studies: 

(A)  Esophagram; 

(B)  Barium  swallow; 

(C)  Upper  gastrointestinal  (GI)  series; 

(D)  Computerized  tomography  (CT) 
scan; 

(E)  Magnetic  resonance  imaging 
(MRI); 

(vi)  Death  certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
death. 

(6)  Cancer  of  the  stomach,  (i) 
Pathology  report  of  tissue  biopsy  or 
surgical  resection; 

(ii)  Autopsy  report; 

(iii)  Endoscopy  or  gastroscopy  report; 

(iv)  One  of  the  following  summary 
medical  reports: 

(A)  Physician  summary  report; 

(B)  Hospital  discharge  summary 
report; 

(C)  Operative  report; 

(D)  Radiotherapy  report; 

(E)  Oncology  summary  report; 

(v)  One  of  the  following  radiological 
studies; 

(A)  Bariiun  swallow; 

(B)  Upper  gastrointestinal  (GI)  series; 

(C)  Computerized  tomography  (CT) 
series; 

(D)  Magnetic  resonance  imaging 
(MRI); 

(vi)  Death  certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
death. 


(7)  Cancer  of  the  pharynx,  (i) 

Pathology  report  of  tissue  biopsy  or 
surgical  resection; 

(ii)  Autopsy  report; 

(iii)  Endoscopy  report; 

(iv)  One  of  the  following  summary 
medical  reports: 

(A)  Physician  summary; 

(B)  Hospital  discharge  summary'; 

(C)  Report  of  otolaryngology 
examination; 

(D)  Radiotherapy  summary  report; 

(E)  Oncology  summary  report; 

(F)  Operative  report; 

(v)  Report  of  one  of  the  following 
radiological  studies: 

(A)  Laryngograms; 

(B)  Tomograms  of  soft  tissue  and 
lateral  radiographs; 

(C)  Computerized  tomography  (CT) 
scan; 

(D)  Magnetic  resonance  imaging 
(MRI); 

(vi)  Death  certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
death. 

(8)  Cancer  of  the  small  intestine,  (i) 
Pathology  report  of  tissue  biopsy; 

(ii)  Autopsy  report; 

(iii)  Endoscopy  report,  provided  the 
examination  covered  the  duodenum  and 
parts  of  the  jejunum; 

(iv)  Colonoscopy  report,  providing  the 
examination  covered  the  distal  ileum; 

(v)  One  of  the  following  summary 
medical  reports: 

(A)  Physician  summary  report; 

(B)  Hospital  discharge  summary; 

(C)  Report  of  gastroenterology 
examination; 

(D)  Operative  report; 

(E)  Radiotherapy  summary  report; 

(F)  Oncology  summary  or  consultation 
report; 

(vi)  Report  of  one  of  the  following 
radiologic  studies: 

(A)  Upper  gastrointestinal  (GI)  series 
with  small  bowel  followthroiigh; 

(B)  Angiography; 

(C)  Computerized  tomography  (CT) 
scan; 

(D)  Magnetic  resonance  imaging 
(MRI); 

(vii)  Death  certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
death. 

(9)  Cancer  of  the  pancreas,  (i) 
Pathology  report  of  tissue  biopsy  or  fine 
needle  aspirate; 

(ii)  Autopsy  report; 

(iii)  One  of  the  following  summary 
medical  reports: 

(A)  Physician  summary  report: 

(B)  Hospital  discharge  summary 
report; 

(C)  Radiotherapy  summary  report; 

(D)  Oncology  summary  report; 

(iv)  Report  of  one  of  the  following 
radiographic  studies: 


(A)  Endoscopic  retrograde 
cholangiopancreatography  (ERCP); 

(B)  Upper  gastrointestinal  (GI)  series; 

(C)  Arteriography  of  the  pancreas; 

(D)  Ultrasonography; 

(E)  Computerized  tomography  (CT) 
scan; 

(F)  Magnetic  resonance  imaging 
(MRI): 

(v)  Death  certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
death. 

(10)  Cancer  of  the  bile  duct 

(i)  Pathology  of  tissue  biopsy  or 
surgical  resection; 

(11)  Autopsy  report: 

(iii)  One  of  the  following  summary 
medical  reports: 

(A)  Physician  summary  report;  • 

(B)  Hospital  discharge  summary 
report; 

(C)  Operative  report; 

(D)  Gastroenterology  consultation 
report: 

(E)  Oncology  summary  or  consultation 
report; 

(iv)  Report  of  one  of  the  following 
radiographic  studies: 

(A)  Ultrasonography; 

(B)  Endoscopic  retrograde 
cholangiography; 

(C)  Percutaneous  cholangiography; 

(D)  Computerized  tomography  (CT) 
scan; 

(v)  Death  certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
death. 

(11)  Cancer  of  the  gall  bladder,  (i) 
Pathology  report  of  tissue  fiom  surgical 
resection; 

"  (ii)  Autopsy  report; 

(iii)  Report  of  one  of  the  following 
radiological  studies: 

(A)  Computerized  tomography  (CT) 
scan; 

(B)  Magnetic  resonance  imaging 
(MRI); 

(C)  Ultrasonography  (ultrasoimd); 

(iv)  One  of  the  following  summary 
medical  reports: 

(A)  Physician  summary  report; 

(B)  Hospital  discharge  summary 
report: 

(C)  Operative  report; 

(D)  Radiotherapy  report; 

(E)  Oncology  summary  or  report; 

(v)  Death  certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
death. 

(12)  Cancer  of  the  liver,  (i)  Pathology 
report  of  tissue  biopsy  or  surgical 
resection; 

(ii)  Autopsy  report; 

(iii)  One  of  the  following  summary 
medical  reports: 

(A)  Physician  summary  report; 

(B)  Hospital  discharge  summary 
report; 
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(C)  Oncology  summary  report; 

(D)  Operative  report; 

(E)  Gutroenteroiogy  r^>ort 

(iv)  Report  of  one  of  the  following 
radiological  studies: 

(A)  Computerized  tomography  (CT) 
scan; 

(B)  Magnetic  resonance  imaging 
(MRI); 

(v)  Death  certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
death. 

§  79.27  Proof  of  no  heavy  smoking,  no 
heavy  drinking,  no  heavy  coffee  dririking, 
and  no  Indication  of  disease. 

(a)  If  the  claimant  or  eligible  surviving 
beneficiary  is  claiming  eligibility  under 
this  Subpeui  for  primary  cancer  of  the 
esophagus,  stomach,  pharynx,  pancreas, 
or  liver,  the  claimant  or  eligible 
surviving  beneHciary  must  submit  in 
addition  to  proof  of  the  disease,  all 
medical  records  listed  below  from  any 
hospital  or  medical  facility  that  were 
created  within  the  period  six  (6)  months 
before  and  six  (6)  months  after  the  date 
of  diagnosis: 

(1)  All  history  and  physical 
examination  reports; 

(2)  All  operative  reports: 

(3)  All  pathology  reports; 

(4)  All  physician  or  hospital  discharge 
summaries. 

(b)  If  the  medical  records  listed  above, 
or  the  medical  records  possessed  by  the 
state  cancer  or  tumor  registry,  contain 
information  reflecting  that  the  claimant 
was  a  heavy  smoker  or  a  heavy  drinker, 
or  establish  that  there  was  an  indication 
of  disease,  the  Radiation  Exposure 
Compensation  Unit  will  notify  the 
claimant  or  eligible  surviving 
benehciary  and  afford  that  individual 
the  opportunity  to  submit  other  written 
medical  documentation  or 
contemporaneous  records  to  establish 
that  the  claimant  was  not  a  heavy 
smoker,  not  a  heavy  drinker,  or  that 
there  was  no  indication  of  disease,  in 
accordance  with  the  provisions  of 

§  79.52(b). 

(c)  In  the  case  of  primary  cancer  of  the 
pancreas,  the  claimant  or  each  eligible 
surviving  beneficiary  shall  execute  and 
provide  an  affidavit  (or  declaration 
under  oath  on  the  standard  claim  form) 
that  sets  forth  the  lunount  of  regular  or 
decaffeinated  coffee  that  the  claimant 
consumed  on  average  per  day  for  the 
twenty  year  period  immediately  prior  to 
the  date  the  claimant  was  diagnosed 
with  primary  cancer  of  the  pancreas. 

Subpart  D— Uranium  Miners 

§  79.30  Scope  of  subpart 

rhe  regulations  in  this  Subpart  define 
the  eligibility  criteria  for  compensation 


under  section  5  of  the  Act.  and  the  type 
and  extent  of  evidence  that  will  be 
accepted  as  proof  of  the  prescribed 
criteria.  Section  5  of  the  Act  provides  for 
a  payment  of  $100,000  to  individuals 
who  contracted  lung  cancer  or  one  of  a 
limited  number  of  non-malignant 
respiratory  diseases  following  exposure 
to  defined  minimum  levels  of  radiation 
during  emplo3rment  in  a  uranium  mine  or 
uranium  mines  in  certain  states  diuing 
the  period  beginning  January  1. 1947  and 
ending  December  31. 1971. 

§79.31  DefinMons. 

(a)  Employment  In  A  Uranium  Mine 
means  any  mining-related  activity  at  a 
uranium  mine  that  principally  occurred 
underground.  These  activities/ 
occupations  include,  but  are  not  limited 
to:  miner,  miner’s  helper  (nipper), 
production  driller,  Itmg  hole  filler,  tram 
operator  (trammer,  or  motorman), 
equipment  operator  (mucker),  slusher 
operator  (slusherman),  laborer  (bull 
gang),  powderman,  timberman, 
hoistman,  skip  tender,  underground 
truck  driver  (trucker),  shift  foreman 
(boss,  shifter,  or  leadman),  mechanic, 
electrician,  geologist,  surveyor, 
surveycff’s  helper  (rodman),  grade 
controller  (prober),  air  sampler,  safety 
engineer,  and  mine  superintendent 
(super).  Noncompany  personnel 
performing  the  following  activities/ 
occupations  include,  but  are  not  limited 
to:  mine  inspectors,  health  physicists, 
and  Atomic  Energy  Commission  (AEC) 
geologists  and  engineers. 

(b)  Uranium  Mine  means  an 
imderground  excavation,  regardless  of 
the  means  of  access,  the  primary  or 
si^ficant  purpKJse  of  which  was  the 
extraction  of  uranium  ore.  Strip,  rim,  or 
open  pit  mines  are  excluded. 

(c)  Working  Level  means  any 
concentration  of  the  short  half-life 
daughters  of  radon  that  will  release  1.3 
X  10‘  million  electron  volts  of  alpha 
energy  per  liter  of  air, 

(d)  Working  Level  Month  means 
radiation  exposure  at  the  level  of  one 
working  level  every  work  day  for  a 
working  month  (170  hours),  or  an 
equivalent  cumulative  exposure  over  a 
greater  or  lesser  amount  of  time. 

(e)  Non-smoker  means  an  individual 
who  never  smoked  tobacco  cigarette 
products  or  smoked  less  than  the 
amount  defined  in  paragraph  (f),  below. 

(f)  Smoker  means  an  individual  who 
has  smoked  at  least  one  (1)  pack  year  of 
cigarette  products. 

(g)  Onset  or  Incidence  means  the  date 
the  disease  was  first  diagnosed  by  a 
physician. 

(h)  Primary  Lung  Cancer  means  any 
physiological  condition  of  the  lung, 
trachea,  and  bronchus  that  is  recognized 


under  that  name  or  nomenclature  by  the 
National  Cancer  Institute.  The  term 
excludes  cancers  in  situ. 

(i)  Nonmalignant  respiratory  disease 
means  any  of  the  following: 

(1)  Pulmonary  Hbrosis,  fibrosis  of  the 
lung,  or 

(2)  Cor  pulmonale  related  to  fibrosis 
of  the  lung,  or 

(3)  Moderate  or  severe  silicosis  or 
pneumoconiosis,  provided  that  the 
claimant,  whether  an  Indian  or  non- 
Indian, 

(i)  Worked  in  a  uranium  mine  or 
mines  located  on  or  within  an  Indian 
Reservation,  and 

(ii)  Worked  in  such  a  mine  or  mines 
for  a  period  of  time  sufficient  to  meet  the 
minimum  woridng  level  criteria  for  the 
claimant  set  forth  in  §  79.32(c). 

(j)  Fibrosis  of  the  Lung  or  Pulmonary 
Fibrosis  for  purposes  of  the  Act  and 
these  regulations  means  chronic 
inflammation  and  scarring  of  the 
pulmonary  interstitium  and  alveoh  with 
collagen  deposition  and  progressive 
thickening  causing  pulmonary 
impairment. 

(k)  Cor  pulmonale  means  heart 
disease,  including  hypertrophy  of  the 
ri^t  ventricle,  due  to  pulmonary 
hypertension  secondary  to  fibrosis  of 
the  lung. 

(l)  Silicosis  means  a  pneumoconiosis 
due  to  the  inhalation  of  the  dust  of 
stone,  sand,  flint  or  other  materials 
containii^  silicon  dioxide,  characterized 
by  the  formation  of  pulmonary  fibrotic 
changes. 

(m)  Pneumoconiosis  means  a  chronic 
lung  disease  resulting  from  inhalation 
and  deposition  in  the  lung  of  particulate 
matter,  and  the  tissue  reaction  to  the 
presence  of  the  particulate  matter.  For 
the  purposes  of  this  Act,  the  claimant’s 
exposure  to  the  particulate  matter  that 
led  to  the  disease  must  have  occurred 
during  employment  in  a  uranium  mine. 

(n)  Indian  Reservation  means  territory 
held  in  trust  by  the  United  States  for  any 
Indian  Tribe  at  any  time  between 
January  1, 1947  and  December  31. 1971. 

(o)  Designated  Time  Period  means 
any  time  during  the  period  beginning  on 
January  1, 1947  and  ending  on  December 
31. 1971. 

(p)  Specified  States  means  the  states 
of  Arizona,  Colorado,  New  Mexico. 

Utah  and  Wyoming. 

(q)  Readily  Available  Documentation 
means  documents  in  the  possession, 
custody  or  control  of  the  claimant  or  an 
immediate  family  member. 

(r)  Certified  "B" Reader  means  a 
physician  who  has  demonstrated 
proficiency  in  evaluating  chest 
roentgenograms  (x-rays)  for  quality  and 
for  the  presence  of  pneumoconiosis  and 
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other  roentgenographic  abnormalities 
and  is  certified  (and  recertified,  as  may 
be  appropriate)  by  the  National  Institute 
for  Occupational  Safety  and  Health.  A 
list  of  certified  “B”  readers  is  available 
from  the  Radiation  Exposure 
Compensation  Unit  upon  request. 

§  79.32  Criteria  for  eligibility. 

To  establish  eligibility  for 
compensation  under  this  Subpart,  a 
claimant  or  eligible  surviving 
beneficiary  must  show  by  a 
preponderance  of  the  evidence  that  each 
of  the  following  criteria  are  satisfied: 

(a)  The  claimant  was  employed  in  a 
uranium  mine  or  mines  in  the  states  of 
Arizona,  Colorado,  New  Mexico, 
Wyoming  or  Utah; 

(b)  The  Claimant  was  so  employed 
during  the  period  beginning  on  January 
1, 1947  and  ending  on  December  31, 

1971: 

(c)  The  claimant  contracted  primary 
lung  cancer  or  a  non-malignant 
respiratory  disease,  and 

(1)  If  a  non-smoker,  the  claimant  was 
exposed  during  the  course  of  his/her 
employment  in  a  uranium  mine  to  more 
than  200  working  level  months  of 
radiation,  or 

(2)  If  a  smoker,  then 

(i)  If  the  incidence  of  the  cancer  or  the 
non-malignant  respiratory  disease 
occurred  before  the  age  of  45,  the 
claimant  was  exposed  during  the  course 
of  his/her  employment  in  a  uranium 
mine  to  more  than  300  working  level 
months  of  radiation;  or 

(ii)  If  the  incidence  of  the  cancer  or 
the  non-malignant  respiratory  disease 
occurred  after  the  age  of  45,  the  claimant 
was  exposed  during  the  course  of  his/ 
her  employment  in  a  uranium  mine  to 
more  than  500  working  level  months  of 
radiation. 

§  79.33  Proof  of  employment  in  a  uranium 
mine. 

(a)  Information  regarding  a  claimant’s 
uranium  mining  employment  history 
contained  in  records  held  by  any  of  the 
sources  listed  in  this  subsection  will  be 
accepted  as  proof  of  employment  for  the 
time  period  indicated  on  the  records. 

The  employment  history  for  the  time 
period  indicated  in  the  records  is 
presumed  to  be  correct.  If  the  claimant 
or  eligible  surviving  beneficiary  contests 
the  accuracy  of  the  records  specified  in 
this  subsection,  then  the  claimant  or 
eligible  surviving  beneficiary  may 
provide  one  or  more  of  the  records 
identified  in  paragraph  (b)  of  this 
section,  and  the  Assistant  Director  will 
determine  whether  there  is  a 
preponderance  of  the  evidence  that  the 
employment  history  fix)m  the  records  in 
this  subsection  is  incorrect. 


(1)  Records  created  by  or  gathered  by 
the  Public  Health  Service  (PHS)  in  the 
course  of  any  health  studies  conducted 
of  uranium  miners  during  or  including 
the  period  1947-1971; 

(2)  Records  of  a  uraniiun  miner  census 
performed  by  the  PHS  at  various  times 
during  the  period  1947-1971; 

(3)  Reco^s  of  the  Atomic  Energy 
Commission  (AEC),  or  any  of  its 
successor  agencies;  and 

(4)  Records  of  federally-supported 
health-related  studies  of  uranium  miners 
including; 

(i)  Studies  conducted  by  Dr.  Geno 
Saccamanno,  M.D.,  St.  Mary’s  Hospital, 
Grand  Junction,  Colorado; 

(ii)  Studies  conducted  by  Dr.  Jonathan 
Samet,  M.D.,  University  of  New  Mexico 
School  of  Medicine. 

(b)  If  the  sources  in  paragraph  (a)  of 
this  section  do  not  contain  information 
on  the  claimant's  uranium  mining 
employment  history,  or  contain 
insufficient  employment  history 
information  to  establish  exposure  to  the 
number  of  working  level  months 
required  for  the  claimant  to  qualify 
under  the  appropriate  provision  of 
§  79.32(c),  a  claimant  or  eligible 
surviving  beneficiary  may  submit 
records  from  any  of  the  sources  listed  in 
paragraph  (b)(1)  of  this  section  to 
establish  periods  of  uranium  mining 
employment  in  addition  to  the  periods  of 
employment  established  by  the  sources 
in  paragraph  (a)  of  this  section. 

(1)  The  claimant  or  eligible  surviving 
beneficiary  may  submit: 

(i)  Records  of  any  of  the  specified 
states,  including  records  of  state 
regulatory  agencies,  containing 
information  on  uranium  miners  and 
uranium  mines; 

(ii)  Records  of  any  business  entity  that 
owned  or  operated  a  uranium  mine,  or 
its  successor-in-interest; 

(iii)  Records  of  the  Social  Security 
Administration  reflecting  the  identity  of 
the  employer,  the  year  and  quarter  of 
employment,  and  the  wages  received 
during  each  quarter; 

(iv)  Federal  or  state  income  tax 
records  that  contain  appropriate 
statements  regarding  the  claimant’s 
employer  and  wages; 

(v)  Records  containing  factual  findings 
by  any  governmental  judicial  body,  state 
workers  compensation  board,  or  any 
governmental  administrative  body 
adjudicating  the  claimant’s  rights  to  any 
type  of  benefits:  records  from  any  such 
source  will  be  accepted  only  to  prove 
the  fact  of  and  duration  of  employment 
in  a  uranium  mine; 

(vi)  Statements  in  medical  records 
created  between  1947  and  1971 
indicating  or  identifying  the  claimant’s 
employer  and  occupation; 


(vii)  Records  of  an  academic  or 
scholarly  study,  not  conducted  in 
anticipation  of  or  in  connection  with  any 
litigation,  and  completed  prior  to  1990; 
or 

(viii)  Any  other  contemporaneous 
record  that  indicates  or  identifies  the 
claimant’s  occupation  or  employer. 

(2)  To  the  extent  that  the  documents 
submitted  from  the  soiuces  identified  in 
paragraph  (b)(1)  of  this  section  do  not  so 
indicate,  the  claimant  or  eligible 
surviving  beneficiary  must  set  forth 
under  oath  on  the  standard  claim  form 
the  following  information,  if  known: 

(i)  The  name  or  other  identifying 
symbol  of  each  mine  in  which  the 
claimant  worked  during  the  time  period 
identified  in  the  documents; 

(ii)  The  mining  district,  county  and 
state  in  which  each  mine  was  located; 

(iii)  The  actual  time  period  he/she 
worked  in  each  mine;  and 

(iv)  The  claimant’s  occupation  in  each 
mine. 

(3)  If  records  of  the  Unit  indicate  that 
any  mine  specified  by  the  claimant  or 
eligible  surviving  beneficiary  was  not  an 
underground  uranium  mine,  the  claimant 
or  eligible  surviving  beneficiary  will  be 
notified  and  afforded  the  opportunity  to 
submit  records  to  establish  that  the  mine 
was  an  underground  mine  in  accordance 
with  §  79.52(c). 

(4)  If  the  claimant  or  eligible  surviving 
beneficiary  caimot  provide  under 
paragraph  (b)(2)  of  this  section,  the 
name  or  location  of  any  uranium  mine  at 
which  the  claimant  was  employed,  then, 
if  possible,  this  information  will  be 
determined  by  utilizing  records 
reflecting  the  types  of  mines  operated  or 
owned  by  the  entity  for  whom  the 
claimant  worked. 

(i)  If  such  records  establish  that  the 
business  for  which  the  claimant  worked 
owned  or  operated  only  underground 
uranium  mines  during  the  time  period 
indicated  in  the  records,  the  claimant 
will  be  presumed  to  have  been 
employed  in  an  undergroimd  uranium 
mine  for  the  indicated  time  period: 

(ii)  If  such  records  establish  that  the 
entity  for  which  the  claimant  worked 
owned  or  operated  predominantly 
underground  uranium  mines  in  the  state 
and  during  the  time  period  indicated  in 
the  records,  the  claimant  will  be 
presumed  to  have  been  employed  in  an 
underground  uranium  mine  during  this 
time  period. 

(iii)  If  such  records  establish  that  the 
entity  for  which  the  claimant  worked 
owned  or  operated  predominantly  open 
pit.  strip  or  rim  mines  in  the  state  and 
during  the  time  periods  indicated  in  the 
records,  the  claimant  may  be  presumed 
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to  have  been  employed  in  a  rim,  strip,  or 
open  pit  mine. 

(5)  If  the  claimant  or  eligible  surviving 
beneficiary  cannot  provide  under 
paragraph  (bK2)  of  this  section,  the  time 
period  the  claimant  was  employed  in 
each  uranium  mine,  the  time  period  will 
be  determined  in  the  following  manner: 

(i)  If  records  of  the  Social  Security 
Administration  exist  which  indicate  the 
claimant’s  work  history,  the  period  of 
employment  will  be  estimated  by 
dividing  the  gross  quarterly  income  by 
the  average  pay  rate  per  hour  for  the 
claimant's  occupation; 

(ii)  If  Social  Security  records  do  not 
exist,  but  other  records  exist  which 
indicate  that  the  claimant  was  employed 
in  a  uranium  mine  on  the  date  recorded 
in  the  record,  but  do  not  indicate  the 
period  of  employment,  then  the 
following  presumptions  shall  be  applied: 

(A)  If  the  records  indicate  that  the 
claimant  worked  at  the  same  mine  or  for 
the  same  uranium  mining  company  on 
two  different  dates  at  least  3  months 
apart  but  less  than  12  months  apart,  the 
claimant  will  presumed  to  have  been 
employed  at  the  mine  or  for  the  mining 
company  for  the  entire  12  month  period 
beginning  on  the  earlier  date. 

(B)  If  the  records  indicate  that  the 
claimant  worked  at  the  same  mine  or  for 
the  same  uranium  mining  company  on 
two  different  dates  a  least  1  month  apart 
but  less  than  6  months  apart,  the 
claimant  will  be  presumed  to  have  been 
employed  at  the  mine  or  for  the  mining 
company  for  the  entire  6  month  period 
beginning  on  the  earlier  date; 

(C)  If  the  records  indicate  that  the 
claimant  worked  at  any  mine  or  for  a 
uranium  mining  company  on  any  date 
within  the  designated  time  period,  but 
the  claimant  is  not  entitled  to  any  of  the 
presumptions  listed  above,  the  claimant 
will  be  presumed  to  have  been 
employed  at  the  mine  or  for  the  mining 
company  for  a  6  month  period,  three 
months  before  and  three  months  after 
the  date  indicated. 

(c)  The  Unit  may,  for  the  purpose  of 
verifying  information  submitted 
pursuant  to  this  section,  require  the 
claimant  or  any  eligible  surviving 
beneficiary  to  provide  an  authorization 
to  release  any  record  identified  in  this 
section,  in  accordance  with  the 
provisions  of  §  79.52(c). 

§  79.34  Proof  of  working  level  month 
exposure  to  radiation. 

(a)  If  one  or  more  of  the  sources  in 
§  79.33(a]  contain  a  calculated  total  of 
Working  Level  Months  (WLMs)  of 
radiation  for  the  claimant  equal  to  or 
greater  than  the  number  of  WLMs 
required  for  the  claimant  to  qualify 
under  the  appropriate  provision  of 


§  79.32(c),  the  number  will  be  presumed 
to  be  correct  and  the  claimant  or  eligible 
surviving  beneficiary  need  not  submit 
additional  records. 

(b)  If  the  sources  in  §  79.33(a)  do  not 
contain  a  calculated  total  of  WLMs  or 
radiation  for  the  claimant,  or  contain  a 
calculated  total  that  is  less  than  the 
criterion  set  forth  in  the  appropriate 
provision  of  §  79.32(c),  a  claimant  or 
eligible  surviving  beneficiary  may 
submit  records  from  the  sources  listed 
below  which  reflect  a  calculated  number 
of  WLMs  of  radiation  for  periods  of 
employment  established  under 
§  79.33(b).  If  the  number  of  WLMs 
established  under  this  subsection,  plus 
the  number  established  under  paragraph 
(a)  of  this  section  is  equal  to  or  greater 
than  the  number  of  WLMs  required  for 
the  claimant  to  qualify  under  the 
appropriate  provision  of  §  79.32(c),  the 
claimant  or  eligible  surviving 
beneficiary  need  not  submit  additional 
records. 

(1)  CertiHed  copies  of  records  of 
regulatory  agencies  of  the  specified 
states,  provided  that  the  records 
indicate  the  mines  at  which  the  claimant 
was  employed,  the  time  period  of  the 
claimant’s  employment  in  each  mine,  the 
exposure  level  in  each  mine  during  the 
claimant’s  employment,  and  the 
calculations  on  which  the  claimant’s 
WLMs  are  based,  unless  the  calculation 
is  obvious; 

(2)  Certified  copies  of  records  of  the 
owner  or  operator  of  a  uranium  mine  in 
the  specified  states  with  the  same 
provisions  as  noted  in  paragraph  (b)(1) 
of  this  section. 

(c)  When  the  sources  referred  to  in 
paragraphs  (a)  and  (b)  of  this  section 
contain  a  calculated  number  of  WLMs, 
but  the  number  is  insufficient  to  meet 
the  appropriate  criterion  in  §  79.32(c), 
additional  WLMs  may  be  determined  for 
remaining  periods  of  employment 
established  under  §  79.33  (a)  and  (b)  in 
the  manner  set  forth  in  paragraphs  (d) 
through  (h)  of  this  section. 

(d)  To  the  extent  that  the  sources 
referred  to  in  paragraphs  (a)  and  (b)  of 
this  section  do  not  contain  a  calculated 
number  of  WLMs,  but  do  contain  annual 
exposure  levels  measured  in  Working 
Levels  (WLs)  for  mines  in  which  the 
claimant  was  employed,  then  the 
claimant’s  exposure  to  radiation 
measured  in  WLMs  will  be  calculated  in 
the  manner  set  forth  in  paragraph  (h)  of 
this  section. 

(e)  For  periods  of  employment  in  an 
underground  uranium  mine  established 
under  §  79.33(b)  (1)  or  (2)  where 
paragraph  (d)  of  this  section  is  not 
applicable,  the  following  sources  will  be 
used  in  computing  the  annual  exposure 
level  measured  in  WLs  in  each  mine  for 


the  period  of  the  claimant’s  employment 
set  forth  in  paragraph  (g)  of  this  section. 

(1)  Records  of  the  AEG,  or  its 
successor  agencies; 

(2)  Records  of  the  PHS,  including 
radiation  level  measurements  taken  in 
the  course  of  health  studies  conducted 
of  uranium  miners  during  or  including 
the  period  1947-1971; 

(3)  Records  of  the  United  States 
Bureau  of  Mines; 

(4)  Records  of  regulatory  agencies  of 
the  specified  states;  or 

(5)  Records  of  the  business  entity  that 
was  the  owner  or  operator  of  the  mine. 

(f)  For  periods  of  employment  in  an 
underground  uranium  mine  establi.shed 
under  §  79.33(b)(3),  the  annual  exposure 
level  measured  in  WLs  in  the  unknown 
mine(s)  will  be  determined  by 
calculating  an  average  of  the  annual 
exposure  levels  measured  in  WLs  in  all 
the  underground  uranium  mines  owned 
or  operated  by  the  entity  for  which  the 
claimant  worked  during  the  appropriate 
time  period  and  in  the  identified  state. 

(g)  The  following  methodology  will  be 
employed  for  calculating  the  annual 
exposure  level  measured  in  WLs  for 
each  mine: 

(1)  If  one  or  more  radiation 
measurements  are  available  for  a  mine 
in  a  given  year,  these  values  are 
averaged  to  generate  the  WLs  for  the 
mine  for  that  year. 

(2)  If  radiation  measurements  exist  for 
the  mine,  but  not  for  the  year  in  which 
the  claimant  was  employed  in  the  mine, 
the  WLs  for  the  mine  for  that  year  will 
be  estimated  if  possible  as  follows: 

(A)  If  annual  average  measurements 
exist  within  four  (4)  years  of  the  year  in 
which  the  claimant  was  employed  in  the 
mine,  the  measurements  for  the  two 
years  closest  will  be  averaged,  and  that 
value  will  be  assigned  to  the  year  the 
claimant  was  employed  in  the  mine: 

(B)  If  one  or  more  annual  average 
measurements  exist  for  a  mine,  but  are 
not  more  than  five  (5)  years  from  the 
year  the  claimant  was  employed,  the 
annual  average  closest  in  time  will  be 
assigned  either  forward  or  backward  in 
time  for  two  years. 

(3)  If  the  methods  described  in 
paragraph  (g)  (1)  and  (2)  of  this  section 
interpolate  or  project  the  annual 
exposure  level  measured  in  WLs  for  a 
mine  in  a  year  in  which  the  claimant 
was  employed  in  the  mine,  an  estimated 
average  for  mines  in  the  same 
geographical  area  will  be  used  for  that 
year.  An  estimated  area  average  is 
calculated  as  follows: 

(A)  If  actual  measurements  from  three 
or  more  mines,  totaling  at  least  ten 
measurements,  are  available  from  mines 
in  the  same  locality  as  the  mine  in  which 
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the  claimant  was  employed,  the  average 
of  the  measurements  for  the  mines 
within  that  locality  will  be  used. 

(B)  If  there  were  insufficient  actual 
measurements  from  mines  in  the  same 
locality  to  use  the  method  in  paragraph 

(g)(3)(A)  of  this  section,  an  average  of 
exposure  levels  in  mines  in  the  same 
mining  district  will  be  used  if  there  are 
at  least  ten  measurements  from  at  least 
three  mines  in  that  district. 

(C)  If  there  are  insufficient  actual 
measurements  from  mines  in  the  same 
mining  district,  the  average  of  exposure 
levels  in  mines  in  the  same  state  will  be 
used. 

(D)  If  there  are  insufficient  actual 
measurements  from  mines  in  the  same 
state,  the  estimated  average  for  the  state 
of  Colorado  for  that  year  will  be  used. 

(4)  If  the  year  in  which  the  claimant 
was  employed  in  the  mine  was  1947  to 
1949,  the  annual  exposure  level 
measured  in  WLs  will  be  estimated  by 
averaging  the  earliest  recorded  exposure 
levels  in  mines  of  the  same  or  similar 
type,  ventilation,  and  ore  composition 
closest  to  the  mine. 

(h)  A  claimant's  total  exposure  to 
radiation  expressed  in  WlMs,  for 
purposes  of  establishing  eligibility  under 
§  79.32(c),  will  be  calculated  in  the 
following  manner: 

(1)  The  annual  exposure  level 
measured  in  WLs  for  each  mine  for 
periods  of  employment  established 
under  §  79.33(b)  will  be  calculated  by 
using  the  methodology  in  paragraph  (f) 
of  this  section; 

(2)  The  annual  exposure  level 
measured  in  WLs  for  each  mine  will  be 
multiplied  by  the  time  period,  measured 
in  months,  that  the  claimant  was 
employed  in  the  mine,  yielding  a 
claimant's  exposure  to  radiation 
expressed  in  WLMs; 

(3)  The  claimant's  exposure  to 
radiation  expressed  in  WLMs  for  each 
mine  in  which  the  claimant  was 
employed  in  one  of  the  specified  states 
during  the  designated  time  period  will 
be  added  together  to  yield  ffie  claimant's 
total  exposure  to  radiation  expressed  in 
WLMs. 

§  79.35  Proof  of  lung  cancer. 

(a)  Written  medical  documentation  is 
required  in  all  cases  to  prove  that  the 
claimant  developed  primary  cancer  of 
the  lung.  Proof  that  the  claimant 
developed  primary  cancer  of  the  limg 
must  be  made  either  by  using  the 
procedure  outlined  in  paragraphs  (b),  (c) 
or  (d)  of  this  section  or  submitting  the 
documentation  required  in  paragraph  (e) 
of  this  section. 

(b)  Verification  byPHS  orNIOSH 
records.  In  all  cases  the  Radiation  ^ 
Exposure  Compensation  Unit  will 


search  the  records  of  the  PHS  or  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  created  or 
gathered  during  the  course  of  any  health 
studies  conducted  or  being  conducted 
by  these  agencies  of  uranium  miners 
during  or  including  the  period  1947-1971, 
to  determine  wheffier  the  records 
contain  proof  of  the  claimant's 
eligibility.  The  Unit  will  accept  as  proof 
of  medical  condition  the  verification  of 
the  PHS  or  NIOSH  that  they  possess 
medical  records  or  abstracts  of  medical 
records  of  the  claimant  that  contain  a 
verified  diagnosis  of  lung  cancer.  If 
these  agencies  do  not  possess  medical 
records  or  abstracts  of  medical  records 
that  contain  a  verified  diagnosis  of  lung 
cancer,  the  Unit  will  notify  the  claimant 
or  eligible  surviving  beneficiary  and 
afford  that  individual  the  opportunity  to 
submit  the  written  medical 
documentation  required  in  paragraph  (e) 
of  this  section,  in  accordance  with  the 
provisions  of  §  79.52(b). 

(c)  Verification  by  the  State  Cancer  or 
Tumor  Registry.  If  a  claimant  was 
diagnosed  as  having  primary  cancer  of 
the  lung  in  the  States  of  Arizona, 
Colorado,  Nevada,  New  Mexico,  Utah, 
or  Wyoming,  the  claimant  or  eligible 
surviving  beneficiary  need  not  submit 
any  written  medical  documentation  of 
medical  condition  at  the  time  the  claim 
is  filed  (although  written  medical 
documentation  may  subsequently  be 
required).  Instead,  the  claimant  or 
eligible  surviving  beneficiary  must 
submit  with  the  claim  an  Authorization 
To  Release  Medical  or  Other 
Information,  valid  in  the  state  of 
diagnosis,  that  authorizes  the  Radiation 
Exposure  Compensation  Unit  to  contact 
the  appropriate  state  cancer  or  tumor 
registry.  The  Unit  will  accept  as  proof  of 
medical  condition  verification  from  the 
state  cancer  or  tumor  registry  that  they 
possess  medical  records  or  abstracts  of 
medical  records  of  the  claimant  that 
contain  a  verified  diagnosis  of  primary 
cancer  of  the  lung.  If  the  state  does  not 
possess  medical  records  or  abstracts  of 
medical  records  that  contain  a  verified 
diagnosis  of  primary  cancer  of  the  lung, 
the  Unit  will  notify  the  claimant  or 
eligible  surviving  beneficiary  and  afiord 
that  individual  the  opportimity  to  submit 
the  written  medical  documentation 
required  in  paragraph  (e)  of  this  section, 
in  accordance  with  the  provisions  of 

§  79.52(b). 

(d)  Verification  by  a  Federally- 
Supported  Health-Related  Study.  If 
medical  records  regarding  the  claimant 
were  gathered  during  the  course  of  any 
federally-supported  health-related  study 
of  uranium  miners,  the  claimant  or 
eligible  surviving  beneficiary  need  not 
submit  any  written  medical 


documentation  of  medical  condition  at 
the  time  the  claim  is  filed  (although 
written  medical  documentation  may 
subsequently  be  required).  Instead,  the 
claimant  or  eligible  surviving 
beneficiary  must  submit  with  the  claim 
an  Authorization  To  Release  Medical  or 
Other  Information,  valid  in  the  state  of 
diagnosis,  that  authorizes  the  Unit  to 
contact  the  custodian  of  the  records  of 
the  study  to  determine  if  proof  of  the 
claimant's  eligibility  is  contained  in  the 
records  of  the  study.  The  Unit  will 
accept  as  proof  of  medical  condition 
copies  of  medical  records  or  abstracts  of 
medical  records  of  the  claimant  that 
contain  a  verified  diagnosis  of  primary 
cancer  of  the  lung.  If  the  custodian  does 
not  possess  medical  records  or  abstracts 
of  medical  records  that  contain  a 
verified  diagnosis  of  primary  cancer  of 
the  lung,  the  Unit  will  notify  the 
claimant  or  eligible  surviving 
beneficiary  and  afford  that  individual 
the  opportunity  to  submit  the  written 
medical  documentation  required  in 
paragraph  (e)  of  this  section,  in 
accordance  with  the  provisions  of 
§  79.52(b). 

(e)  Proof  that  the  claimant  contracted 
primary  lung  cancer  may  be  made  by 
the  submission  of  one  or  more  of  the 
following  contemporaneous  medical 
records,  provided  that  the  specified 
document  contains  an  explicit  statement 
of  diagnosis  or  such  other  information  or 
data  ft'om  which  the  appropriate 
authorities  at  the  National  Cancer 
Institute  can  make  a  diagnosis  to  a 
reasonable  degree  of  medical  certainty. 

(1)  Pathology  report  of  tissue  biopsy, 
including,  but  not  limited  to  specimens 
obtained  by  any  of  the  following 
methods; 

(i)  Surgical  resection; 

(ii)  Endoscopic  endobronchial  or 
transbronchial  biopsy; 

(iii)  Bronchial  brushings  and  washings; 

(iv)  Pleural  fluid  cytology; 

(v)  Fine  needle  aspirate; 

(vi)  Pleural  biopsy; 

(vii)  Sputum  cytology; 

(2)  Autopsy  report; 

(3)  Bronchoscopy  report; 

(4)  One  of  the  following  summary 
medical  reports; 

(i)  Physician  summary  report; 

(ii)  Hospital  discharge  summary  report; 

(iii)  Operative  report: 

(iv)  Radiation  therapy  summary  report; 

(v)  Oncology  summary  or  consultation 
report; 

(5)  Reports  of  radiographic  studies, 
including: 

(i)  X-rays  of  the  chest; 

(ii)  Chest  tomograms: 
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(iii)  Computer-assisted  tomography 

(CT); 

(iv)  Magnetic  resonance  imaging  (MRI]; 

(6)  Death  certificate,  provided  that  it 

is  signed  by  a  physician  at  the  time  of 
death. 

§  79.36  Proof  of  norv-malignant  respiratory 

diseate. 

(a)  Written  medical  documentation  is 
required  in  all  cases  to  prove  to  a 
reasonable  degree  of  medical  certainty 
that  the  claimant  developed  a  non- 
malignant  respiratory  disease.  Proof  that 
the  claimant  developed  a  non-malignant 
respiratory  disease  must  be  made  either 
by  using  the  procedure  outlined  in 
paragraphs  (b)  or  (c)  of  this  section,  or 
submitting  the  documentation  required 
in  paragraph  (d)  of  this  section. 

(b)  Verification  by  PHS  or  NIOSH 
records.  In  all  cases  the  Radiation 
Exposure  Compensation  Unit  will  follow 
the  procedures  set  forth  in  §  79.35(b]  to 
establish  the  claimant's  eligibility  based 
on  the  development  of  a  non-malignant 
respiratory  disease. 

(c)  Verification  by  a  federally- 
supported  health-study.  The  Unit  will 
follow  the  procedures  set  forth  in 
section  79.35(d]  to  establish  the 
claimant's  eligibility  based  on  the 
development  of  a  non-malignant 
respiratory  disease. 

(d)  Proof  that  the  claimant  contracted 
a  non-malignant  respiratory  disease 
may  be  made  by  the  submission  of  the 
following  contemporaneous  medical 
records,  provided  that  the  specified 
document  contains  an  explicit  statement 
of  diagnosis  or  such  other  information  or 
data  from  which  the  appropriate 
authorities  designated  by  the  Surgeon 
General  or  NIOSH  can  make  a  diagnosis 
to  a  reasonable  degree  of  medical 
certainty.  For  purposes  of  this  section,  a 
statement  of  diagnosis  in  any  of  the 
Indian  Health  Service  records  listed 
below  of  “restrictive  lung  disease"  will 
be  considered  equivalent  to  a  diagnosis 
of  pulmonary  Hbrosis. 

(1)  Pulmonary  fibrosis  or  fibrosis  of 
the  lung. 

(i)  If  the  claimant  is  deceased,  one  or 
more  of  the  following  medical  records: 

(A)  Pathology  report  of  tissue  biopsy: 

(B)  Autopsy  report; 

(C)  If  X-rays  exist,  the  x-rays  and 
interpretive  reports  of  the  x-ray(s)  by 
two  certiHed  “B"  readers  classifying  the 
existence  of  fibrosis  of  Category  l/O  or 
higher  according  to  the  ILO 1980,  or 
subsequent  revisions; 

(D)  If  no  x-rays  exist,  an  x-ray  report; 

(E)  Physician  summary  report; 

(F)  Hospital  discharge  summary 
report: 

(G)  Hospital  admitting  report; 


(H)  Death  Certificate,  provided  that  it 
is  signed  by  a  physician  at  the  time  of 
dea^. 

(ii)  If  the  claimant  is  alive,  the 
following: 

(A)  Chest  x-rays.  A  chest  x-ray 
administered  in  accordance  with 
standard  techniques  on  full  size  film  at 
quality  1  or  2,  and  interpretative  reports 
of  the  x-ray  by  two  certified  "B"  readers 
classifying  the  existence  of  Bbrosis  of 
category  l/O  or  higher  according  to  the 
ILO  1989,  or  subsequent  revisions;  and 
either. 

(B)  Pulmonary  function  tests. 
Pulmonary  function  tests  consisting  of 
three  tracings  recording  the  results  of 
the  forced  expiratory  volume  in  one 
second  (FEVl)  and  the  forced  vital 
capacity  (FVC)  administered  and 
reported  in  accordance  with  the 
Standardization  of  Spirometry — 1987 
Update  by  the  American  Thoracic 
Society,  and  reflecting  values  for  FEVl 
or  FVC  that  are  equal  to  or  less  than  75% 
of  the  predicted  value  for  an  individual 
of  the  claimant's  age,  sex,  and  height,  as 
set  forth  in  the  Tables  in  appendix  A  of 
this  part;  or 

(C)  Arterial  blood-gas  studies.  A 
blood-gas  study  administered  at  rest  in 
a  sitting  position,  or  an  exercise  blood- 
gas  test,  and  reflecting  values  equal  to 
or  less  than  the  values  set  forth  in  the 
Tables  in  appendix  B  of  this  part. 

(2)  Cor  pulmonale.  Proof  of  pulmonary 
nbrosis  as  prescribed  in  paragraph  (d)(l] 
of  this  section  and  one  or  more  of  the 
following  medical  records: 

(i)  Right  heart  catheterization: 

(ii)  Cardiology  summary  or  consultation 
report; 

(iii)  Electrocardiogram; 

(iv)  Echocardiogram; 

(v)  Physician  summary  report; 

(vi)  Hospital  discharge  report: 

(vii)  Autopsy  report: 

(viii)  Report  of  physical  examination; 

(ix)  Death  certihcate,  provided  that  it  is 
signed  by  a  physician  at  the  time  of 
death. 

(3)  Moderate  or  severe  silicosis  or 
pneumoconiosis.  To  establish  eligibility 
for  compensation  for  silicosis  or 
pneumoconiosis,  a  claimant  or  eligible 
surviving  beneficiary  must: 

(i)  Submit  the  same  documentation  as  is 
prescribed  in  paragraph  (d)(1)  of  this 
section  for  proof  of  pulmonary 
fibrosis;  and 

(ii)  Submit  proof  of  employment  in  a 
uranium  mine  on  an  Indian 
Reservation  in  accordance  with  the 
provisions  of  S  79.33.  A  claimant  or 
eligible  surviving  beneficiary  must 
establish  that  the  claimant  was 
employed  in  a  uranium  mine  on  an 
Indian  reservation  for  a  sufficient 


period  of  time  to  meet  the  exposure 
criteria  set  forth  in  §  79.32(c). 

§  79.37  Proof  of  smoking,  nonsmoking, 
and  age. 

(a)  The  claimant  or  eligible  surviving 
beneficiary  must  submit  all  medical 
records  listed  below  from  any  hospital 
or  medical  facility  that  were  created 
within  the  period  six  (6)  months  before 
and  six  (6)  months  after  the  date  of 
diagnosis  of  lung  cancer  or  the 
nonmalignant  respiratory  disease: 

(1)  All  history  and  physical  examination 
reports; 

(2)  All  operative  reports; 

(3)  All  pathology  reports; 

(4)  All  physician  or  hospital  discharge 
summaries. 

(b)  If  the  medical  records  listed  in 
paragraph  (a)  of  this  section  or  the 
information  possessed  by  the  PHS, 
NIOSH,  state  authorities,  or  the 
custodian  of  a  federally-supported 
health-related  study  contains 
information  indicating  that  the  claimant 
was  a  smoker,  the  Radiation  Exposure 
Compensation  Unit  will  notify  the 
claimant  or  eligible  surviving 
beneficiary  and  afford  that  individual 
the  opportunity  to  submit  other  written 
medical  documentation  or 
contemporaneous  records  to  establish 
that  the  claimant  was  not  a  smoker  in 
accordance  with  the  provisions  of 

§  79.52(b). 

Subpart  E— Eligibility  Criteria  for 
Claims  by  Onsite  Participants 

§  79.40  Scope  of  subpart 

The  regulations  in  this  Subpart 
describe  the  criteria  for  eligibility  for 
compensation  under  section  4(a)(2)(C)  of 
the  Act,  and  define  the  type  and  extent 
of  evidence  that  will  be  accepted  as 
proof  of  the  prescribed  criteria.  Section 
4(a)(2)(C)  of  the  Act  provides  for  a 
payment  of  $75,000  to  individuals  who 
participated  onsite  in  the  atmospheric 
detonation  of  a  nuclear  device,  and  later 
developed  a  specified  compensable 
disease. 

§  79.41  Definitions. 

(a)  The  definitions  listed  in  §§  79.11(e) 
and  (f),  79.21(b)  through  (g)  apply  to  this 
subpart. 

(b)  First  exposure  or  initial  exposure 
means  the  date  on  which  the  claimant 
first  participated  onsite  in  an 
atmospheric  nuclear  test. 

(c)  Onsite  means  physicial  presence 
above  or  within  the  official  boundaries 
of  any  of  the  following  locations: 

(1)  The  Nevada  Test  Site,  Nevada: 

(2)  The  Pacific  Test  Sites  (Bikini  Atoll, 
Enewetak  Atoll,  Johnston  Island, 
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Christmas  Island,  the  test  site  for  the 
shot  during  Operation  Wigwam,  the  test 
site  for  Shot  Yucca  during  Operation 
Hardtack  I,  and  the  test  sites  for  Shot 
Frigate  Bird  and  Shot  SwordHsh  during 
Operation  Dominic  I)  and  the  official 
zone  around  each  site  from  which  non¬ 
test  affiliated  ships  were  excluded  for 
securiW  and  safety  purposes; 

(3)  The  Trinity  Test  Site,  New  Mexico; 

(4)  The  South  Atlantic  Test  Site  for 
Operation  Argus  and  the  official  zone 
around  the  site  from  which  non-test 
affiliated  ships  were  excluded  for 
security  and  safety  purposes; 

(5)  Any  designated  location  within  a 
Naval  Shipyard  Air  Force  Base,  or  other 
official  government  installation  where 
ships,  aircraft  or  other  equipment  used 
in  an  atmospheric  nuclear  detonation 
were  decontaminated;  or 

(6)  Any  designated  location  used  for 
the  purpose  of  monitoring  fallout  fi'om 
an  atmospheric  nuclear  test  conducted 
at  the  Nevada  Test  Site. 

(d)  Participant  means 

(1)  An  individual  who  was: 

(1)  A  member  of  the  armed  forces; 

(ii)  A  civilian  employee  or  contractor 
employee  of  the  Manhattan  Engineer 
District  the  Armed  Forces  Special 
Weapons  Project  the  Defense  Atomic 
Support  Agency,  the  Defense  Nuclear 
Agency,  the  Department  of  Defense  or 
its  components  or  agencies  or 
predecessor  components  or  agencies: 

(iii)  An  employee  or  contractor 
employee  of  the  Atomic  Energy 
Commission,  the  Energy  Research  and 
Development  Administration  or 
Department  of  Energy, 

(iv)  A  member  of  the  Federal  Civil 
Defense  Administration  or  the  Office  of 
Civil  and  Defense  Mobilization;  or 

(v)  A  member  of  the  U.S.  Public 
Health  Service;  and 

(2)  Who: 

(i)  Performed  duties  within  the 
identified  operational  area  around  each 
atmospheric  nuclear  test; 

(ii)  Participated  in  the 
decontamination  of  any  ships,  planes,  or 
equipment  used  during  the  atmospheric 
nuclear  test; 

(iii)  Performed  duties  as  a  cloud 
tracker  or  cloud  sampler, 

(iv)  Served  as  a  member  of  the 
garrison  or  maintenance  forces  on  the 
atoll  of  Enewetak  during  June  21, 1951 
through  July  1, 1952;  August  7, 1956 
through  August  7, 1957;  or  November  1, 
1958  through  April  30, 1959;  or 

(v)  Performed  duties  as  a  member  of  a 
mobile  radiological  safety  team 
monitoring  the  pattern  of  fallout  from  an 
atmospheric  nuclear  test. 

(e)  Atmospheric  Detonation  of  a 
Nuclear  Device  means  only  those  tests 
conducted  by  the  United  States  prior  to 


January  1, 1963,  as  listed  in  paragraph  (f) 
of  this  section. 

(f)  Period  of  Atmospheric  Nuclear 
Testing  means  the  periods  listed  in  this 
paragraph  that  are  associated  with  each 
test  operation,  plus  an  additional  six  (6) 
month  period  thereafter: 

(1)  FoT  Operation  Trinity,  the  period 
July  16, 1945  through  August  6, 1945: 


Event  name 

Date 

Location 

07/16/45 

ITS. 

(2)  For  Operation  Crossroads,  the 
period  June  28, 1946  through  August  31, 
1946,  for  all  activities  other  than  the 
decontamination  of  ships  involved  in 
Operation  Crossroads;  the  period  of 
atmospheric  nuclear  testing  for  the 
decontamination  of  ships  involved  in 
Operation  Crossroads  shall  run  fi'om 
June  28, 1946  through  November  30, 1948: 


Ab)e.._ .  07/01/46  BikinJ. 

Baker . . .  07/25/46  Bikini. 


(3)  For  Operation  Sandstone,  the 
period  April  13, 1948  through  May  20, 
1948: 


X-ray . . .  04/15/48  Enewetak. 

Yoke . . .  05/01/48  Enewetak. 

Zebra .  05/15/48  Enewetak. 


(4)  For  Operation  Ranger,  the  period 
January  27, 1951  through  February  7, 
1951: 


Able . 

.  01/27/51 

NTS. 

Baker . 

.  01/28/51 

NTS. 

Easy . — 

. .  02/01/51 

NTS. 

Baker-2 _ 

02/02/51 

NTS. 

Fox . 

.  02/06/51 

NTS. 

(5)  For  Operation  Greenhouse,  the 
period  April  5, 1951  through  June  20, 
1951,  for  all  actmties  other  than  service 
as  a  member  of  the  garrison  or 
maintenance  forces  on  the  atoll  of 
Enewetak  during  June  21, 1951,  and  July 
1, 1952;  the  period  of  atmospheric 
nuclear  testing  for  service  as  a  member 
of  the  garrison  or  maintenance  forces  on 
the  atoll  of  Enewetak  shall  run  from 
April  5, 1951,  through  July  1, 1952: 


Dog .  04/08/51  Enewetak. 

Easy . . 04/21/51  Enewetak. 

Gec^ .  05/09/51  Enewetak. 

Hem . . 05/25/51  Enewetak. 


(6)  For  Operation  Buster-Jangle,  the 
period  October  22, 1951  through 
December  20, 1951: 


Able . 10/22/51  NTS. 

Baker .  10/28/51  NTS. 

Charlie . 10/30/51  NTS. 

Dog . 11/01/51  NTS. 

Sugar .  11/19/51  NTS. 

Unde .  11/29/51  NTS. 


(7)  For  Operation  Tumbler-Snapper, 
the  period  April  1, 1952  through  June  20, 
1952: 

Able .  04/01/52  NTS. 

Baker . 04/15/52  NTS. 

Charlie _  04/22/52  NTS. 

Dog _ 05/01/52  NT& 

Easy . 05/07/52  NTS. 

Fox . 05/25/52  NTS. 

George . 06/01/52  NTS. 


(8)  For  Operation  Ivy,  the  period  of 
October  29, 1952  through  December  31, 
1952: 


Mike .  11/01/52  Enewetak. 

King .  11/16/52  Enewetak. 


(9)  For  Operation  Upshot-Knothole, 
the  period  March  17, 1953  through  June 
20, 1953: 

Annie _ 03/17/53  NTS. 

Nancy . . .  03/24/53  NTS. 

Ruth . 03/31/53  NTS. 

Dixie . 04/06/53  NTS. 

Ray .  04/11/53  NTS. 

Badger .  04/18/53  NTS. 

Simon .  04/25/53  NTS. 

Encore .  05/08/53  NTS. 

Harry .  05/19/53  NTS. 

Grable .  05/25/53  NTS. 

Oimax .  06/04/53  NTS. 


(10)  For  Operation  Castle,  the  period 
February  27, 1954  through  May  31, 1954: 


Bravo .  03/01/54  Bikini. 

Romeo . .  03/27/54  BikinL 

Koon . . .  04/07/54  Bikini. 

Union . 04/26/54  BikinL 

Yankee . .  05/05/54  BikinL 

Nectar _  05/14/54  Enewetak. 


(11)  For  Operation  Teapot,  the  period 
February  18, 1955  through  Jime  10, 1955: 


Wasp . 

,  02/18/55 

NTS. 

Mrtth 

,  02/22/55 

NTS. 

Tesla . . . 

.  03/01/55 

NTa 

Turk . . . 

.  03/07/55 

NT& 

.  03/12/55 

NTS. 

Bee . 

.  03/22/55 

NTS. 

.  03/23/55 

NTS. 

Apple-1  — - - 

.  03/29/55 

NTS. 

Wasp  Prime . . . 

.  03/29/55 

NTS. 

Ha..  _ _ 

.  04/06/55 

NTS. 

Post _ _ 

.  04/09/55 

NTS. 

Met . . 

.  04/15/55 

NTS. 

Appie-2  . . 

.  05/05/55 

NTS. 

.  05/15/55 

NTS. 

(12)  For  Operation  Wigwam, 

,  the 

period  May  14, 1955  through  May  15, 
1955; 
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Wigwam- 


05/14/55  Pacific. 


(13)  For  Operation  Redwing,  the 
period  May  2, 1956  through  August  6, 
1956,  for  all  activities  other  than  service 
as  a  member  of  the  garrison  or 
maintenance  forces  on  the  atoll  of 
Enewetak  frcan  August  7, 1956,  through 
August  7, 1957;  the  period  of 
atmospheric  nuclear  testing  for  service 
as  a  member  of  the  ganison  or 
maintenance  forces  on  die  atoll  of 
Enewetak  shall  run  firom  May  2, 1956, 
through  August  7, 1957: 


.  05/05/56 

Enewetak. 

Bikini 

Bikini 

Enewetak. 

Enewetak. 

Enewetak. 

Bikini. 

Enewetak. 

Enevretak. 

Enevratak. 

Enewetak. 

Oak  _  - 

_  06/29/58 

Enewetak. 

Hickory . . - . 

.  06/29/58 

Bikini. 

Sequoia . 

.  07/02/58 

Enewetak. 

Cedar  -. 

07/03/58 

Bfidnl 

Dogwood— 

..  07/06/58 

Enewetak. 

.  06/06/56 

Po^.... 

_  07/12/58 

Bikini 

.  . .  06/12/56 

Scaevota _ 

. _..  07/14/58 

Enewetak. 

nfi/i9y^A 

Pisonia . — 

.  07/18/58 

Enewetak. 

0fi/14/S6 

Juniper . . 

._  07/22/58 

Bkinl 

nR/iR/«» 

Olive _  .  _ 

—  07/23/58 

Enewetak. 

Inca . 

.  06/22/56 

Pine . 

.  07/27/58 

Enewetak. 

. .  06/26/58 

Bikini 

Enewetak. 

Enewetak. 

Bikini 

Bikini. 

Enewetak. 

Teak . 

.  07/31/58 

Johnston 

Mohawk _ 

-  07/03/S6 

n7/no/<M 

Qunice.  ..  ._ 

„.  08/06/58 

Isl 

Enewetak. 

07/1  i/<v; 

Orange . - . . 

_  08/11/58 

Johnston 

Tewa . 

Huron . 

.  07/21/56 

. . .  07/22/56 

Rg . . 

_  08/18/58 

Isl. 

Enewetak. 

(14)  For  Operation  Plumbbob,  the 
period  May  28, 1957  through  October  22, 
1957: 


Yucca. 

Cactus _ 

Fir _ _ 

Butternut _ 

Koa _ 


Wahoo- 

HoSy- 


04/28/56 
05/06/SS 
05/12/58 
05/12/58 
05/18/58 
05/16/58 
05/21/58 

Nutmeg _  05/22/58 

Yellowwood _  05/26/58 

Magnolia. _  05/27/56 

Tobacco _  05/30/58 

Sycamore- . . 05/31/58 

Rose . — . . 06/03/58 

Umbreiia . . . 06/09/58 

Maple . . 06/11/58 

Aspen . - . - .  06/15/68 

Walnut . . 06/15/58 

Lindsn. .  06/18/56 

Redwood . 06/28/58 

Elder _  06/28/58 


Pacffic 

Enewetak. 

Bikini 

Enewetak. 

Enewetak. 

Enewetak. 

Enewetak. 

Bikini 

Enewetak. 

Enewetak. 

Enewetak. 

Bikini 

Enewetak. 

Enewetak. 

Bikini. 

Bikini. 

Enewetak. 

Enewetak. 

Bikini. 

Enewetak. 


(16)  For  Operation  Argus,  the  period 
August  25, 1958  through  September  10, 
1958: 


Boltzmann _ 

.  .  05/28/57 

NTS. 

Franklin . . 

_  -.  06/02/57 

NTS. 

Lassen _  .. 

-  06/05/57 

NTS. 

Wilson . 

. - .  06/18/57 

NTS. 

Priscilla . 

nfi/9a/«;7 

NTS 

Hood.- . 

..  07/05/57 

NTS. 

Diablo.- 

.-.  ..  07/15/57 

NTS. 

John . 

. „...  07/19/57 

NTS. 

Kepler _ _ _ 

n7/9a/»;7 

NTS 

Owens.. 

07/25/57 

NTS. 

Stokes .. 

08/07/57 

NTS. 

Shasta ... 

_  08/18/57 

NTS. 

Doppler . 

.,  -  _  08/23/57 

NTS. 

Fniriklin  Prime .. 

-  08/30/57 

NTS. 

Smoky . 

-  08/31/57 

NTS. 

Galileo .- 

no/n?/*;? 

NTS 

Wheeler . 

. .  09/06/57 

NTS. 

Laplace- 

...  .  09/06/57 

NTS. 

_  —  ..  09/14/57 

NTS. 

Newton _ - . 

_  09/16/57 

NTS 

Whitney . 

. - .  09/23/57 

NTS. 

Charleston  _ 

09/28/57 

NTS 

Morgan _ 

-  10/07/57 

NTS. 

(15)  For  Operation  Hardtack  I,  the 
period  April  26. 1956  through  October  31, 
1958,  for  all  activities  other  than  service 
as  a  member  of  the  gairison  or 
maintenance  forces  on  the  atoll  of 
Enewetak  horn  November  1. 1958, 
through  April  30. 1959;  the  period  of 
atmospheric  nuclear  testing  for  service 
as  a  member  of  the  garrison  of 
maintenance  forces  on  the  atoll  of 
Enewetak  shall  run  from  April  26. 1958, 
through  April  30, 1959: 


Argus  1 . 

Argus  II . 

Argus  III _ _ 


08/27/58  South  Atlantic. 
08/30/58  South  Atlantic. 
09/06/58  South  Atlantic. 


(17)  For  Operation  Hardtack  II,  the 
period  September  19, 1958  through 
October  31, 1958; 


Eddy . . 

...  09/19/58 

NTS. 

...  09/29/58 

NTS. 

Quay . 

...  10/10/66 

NTS. 

Lea . - . 

...  10/13/58 

NTS. 

Hamilton . _ 

...  10/15/58 

NTS. 

Dona  Ana _ 

_.  10/16/58 

NTS. 

Rio  /Uriba. 

.„  10/18/58 

NT& 

Socorro .  . 

...  10/22/58 

NTS. 

...  10/22/58 

NTS. 

_  10/22/58 

NTS. 

...  10/26/58 

NTS. 

De  Baca . .  . 

-.  10/26/56 

NTE 

...  10/29/58 

NTS. 

...  10/29/58 

NTS. 

SanteFe—  „  .. 

--  10/30/58 

NTS. 

(18)  For  Operation  Dominic  L  the 
period  April  23, 1962  through  December 
31, 1962; 


/Idobe 

04/9S/fi2 

Artac 

04/27/58 

.  05/02/62 

.  05/04/62 

Frigate  Bird.-.— 

_  05/06/62 

Yukon  — 

_  05/08/62 

MesiUa _ _ 

"  ie/09/62 

Chriatmes  M. 

Muskegon _ 

_  05/11/62 

Christmas  taL 

Swordfish - 

05/11/62 

Pacific. 

EncSio— _ 

05/12/62 

ChristmaBisL 

Swanee _ 

05/14/62 

Christmas  M. 

Chetoo _ 

05/19/62 

Christinas  IsL 

Tanana - 

05/25/62 

Christmas  1^ 

Nambe _ 

06/27/62 

Christmas  Isl. 

Alma 

06A»/62 

Christmas  IsL 

Truckee _ 

06/09/62 

Christmas  IsL 

Yeso - 

06/10/62 

Christmas  M. 

Harlem . — 

06/12/62 

Christmas  IsL 

Rirwonada _ 

06/15/62 

Christmas  isL 

Didce _ 

08/17/62 

Christmas  Isl. 

Petit _ 

06/19/62 

Christmas  Id. 

Otowl _ 

06/22/62 

ChrisimasIsL 

Bighorn . . 

06/27/62 

Christmas  Isl. 

Bhjestone - 

06/30/62 

Christmas  id. 

Starfish _ 

07/06/62 

Johnston  M. 

Sunset . . 

07/10/62 

Christmas  M. 

Pamlico.  — 

07/11/62 

Christmas  IsL 

Androscoggin _ 

10/02/62 

Johnston  Isl 

Butr^jing - 

10/06/62 

Johnston  IsL 

Chame - - - 

10/18/62 

Johnston  id. 

Checkmate _ 

10/19/62 

Johnston  Isl. 

BluegiM - 

10/25/62 

Johnston  Isl 

Calamity _ _ 

10/27/62 

Johnston  Id. 

Housatonic. . . 

10/30/62 

Johnston  IsL 

KingfiSh _ 

11/01/62 

Johnston  Id. 

Tightrope - 

11/03/62 

Johnston  IsL 

(19)  For  Operation  Dominic  II,  the 
period  July  7, 1962  through  August  IS, 
1962; 


Littte  FeBsrll 

.  07/07/62 

NTS. 

07/11/62 

NTS. 

Small  Boy 

_  07/14/62 

NT& 

Little  FeDw  1 . . 

_  07/17/62 

NTE 

(20)  For  Operation  Plowshare,  the 
period  of  July  6, 1962,  through  July  7, 
1962,  covering  Project  Sedan; 

§79.42  EliglbiUty  criteria. 

To  establish  eligibility  for 
compensation  under  this  subpart,  a 
claimant  or  eligible  surviving 
beneficiary  must  show,  by  a 
preponderance  of  the  evidence,  that 
each  of  the  following  criteria  are 
satisHed: 

(a)  The  claimant  was  present  onsite  at 
any  time  during  a  period  of  atmospheric 
nuclear  testing; 

(b)  The  claimant  was  a  participant 
during  that  period  in  the  atmospheric 
detonation  of  a  nuclear  device;  and 

(c)  The  claimant  contracted  one  (or 
more)  of  the  specified  compensable 
diseases  listed  in  §  79.22(b). 

§  79.43  Proof  of  participation  onstta 
during  a  period  of  atmospharic  nude  v 
testing. 

(a)  Claimants  associated  with  the 
Department  of  Defense  (DoD) 
Components  or  DoD  contractors. 

(1)  A  claimant  or  eligible  surviving 
beneHciary  who  alleges  Uiat  the 
claimant  was  present  onsite  during  a 
period  of  atmospheric  nuclear  testing  as 
a  member  of  the  armed  forces  or  an 
employee  or  contractor  employee  of  the 
DoD,  or  any  of  its  components  or 
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agencies,  must  submit  the  following 
information  on  the  claim  form: 

(1)  Claimant's  name; 

(ii)  Claimant's  military  service 
number; 

(iii)  Claimant's  social  security  niunber, 

(iv)  The  site  at  which  the  claimant 
participated  in  an  atmospheric  nuclear 
test; 

(v)  The  name  or  number  of  the 
claimant's  military  organization  or  unit 
assignment  at  the  time  of  his/her 
participation  onsite; 

(vi)  The  dates  of  the  claimant's 
assignment  onsite; 

(vii)  As  full  and  complete  a 
description  as  possible  of  the  claimant's 
official  duties,  responsibilities  and 
activities  while  an  onsite  participant. 

(2)  A  claimant  or  eligible  surviving 
beneficiary  under  this  section  need  not 
submit  any  additional  documentation  of 
onsite  participation  during  an 
atmospheric  nuclear  test  at  the  time  the 
claim  is  filed;  however,  additional 
documentation  may  be  required  as  set 
forth  in  paragraph  (a)(3). 

(3)  Upon  receipt  of  a  claim  imder  this 
subpart  that  contains  the  information  set 
forth  in  paragraph  (a)(1),  the  Radiation 
Exposiire  Compensation  Unit  will 
forward  the  information  to  the  Defense 
Nuclear  Agency  (DNA)  of  the  DoD  and 
request  that  the  DNA  conduct  a  search 
of  its  records  for  the  purpose  of 
gathering  facts  relating  to  the  claimant's 
presence  onsite  and  participation  in  an 
atmospheric  nuclear  test.  If  the  facts 
gathered  by  the  DNA  are  insufficient  to 
establish  the  eligibility  criteria  in 
section  79.42  of  these  regulations,  the 
claimant  or  eligible  surviving 
beneficiary  will  be  notified  and  afforded 
the  opportunity  to  submit  military, 
government,  or  business  records  in 
accordance  with  the  procedure  set  forth 
in  S  79.52(c), 

(b)  Claimants  associated  with  AEC 
and  Department  of  Energy  (DOE) 
Components  or  Contractors  or  members 
of  the  Federal  Civil  Defense 
Administration  and  the  Office  of  Civil 
and  Defense  Mobilization. 

(1)  A  claimant  or  eligible  surviving 
beneficiary  who  alleges  that  the 
claimant  was  present  onsite  during  an 
atmospheric  nuclear  test  as  an  employee 
of  the  AEC,  the  DOE,  or  any  of  their 
components,  agencies  or  offices,  or  as 
an  employee  of  a  contractor  of  the  AEC, 
or  DOE,  or  as  a  member  of  the  Federal 
Civil  Defense  or  the  Office  of  Civil  and 
Defense  Mobilization  must  submit  the 
following  information  on  the  claim  form: 

(i)  Claimant's  name; 

(ii)  Claimant's  social  security  niunber; 

(iii)  The  site  at  which  the  claimant 
participated  in  an  atmospheric  nuclear 
test; 


(iv)  The  name  or  other  identifying 
information  associated  with  the 
claimant's  organization,  unit, 
assignment  or  employer  at  the  time  of 
their  participation  onsite; 

(v)  The  dates  of  the  claimant's 
assignment  onsite; 

(vi)  As  full  and  complete  a  description 
as  possible  of  the  claimant's  official 
duties,  responsibilities  and  activities 
while  an  onsite  participant 

(2)  A  claimant  or  eligible  surviving 
beneficiary  under  this  section  need  not 
submit  any  additional  documentation  of 
presence  onsite  during  an  atmospheric 
nuclear  test  at  the  time  the  claim  is  filed; 
however,  additional  documentation  may 
be  required  as  set  forth  in  paragraph 
(b)(3)  of  this  section. 

(3)  Upon  receipt  of  a  claim  under  this 
subpart  that  contains  the  information  set 
forth  in  paragraph  (b)(1)  of  this  section, 
the  Radiation  Exposiu^  Compensation 
Unit  will  forward  the  information  to  the 
Nevada  Field  Office  of  the  Department 
of  Energy  (DOE/NV)  and  request  that 
the  DOE  conduct  a  search  of  its  records 
for  the  purpose  of  gathering  facts 
relating  to  the  claimant's  presence 
onsite  and  participation  in  an 
atmospheric  nuclear  test.  If  the  facts 
gathered  by  the  DOE/NV  are 
insufficient  to  establish  the  eligibility 
criteria  in  S  79.42  of  these  regulations, 
the  claimant  or  eligible  surviving 
beneficieuy  will  be  notified  and  afforded 
the  opportunity  to  submit  military, 
government,  or  business  records  in 
accordance  with  the  procedure  set  forth 
in  S  79.52(c). 

S  79.44  Proof  of  medical  condition. 

Proof  of  medical  condition  under  this 
Subpart  will  be  made  in  the  same 
manner,  and  according  to  the  same 
procedures  and  limitations,  as  are  set 
forth  in  the  provisions  of  $  79.16  and 
§  79.26. 

§  79.45  Proof  of  initial  or  first  exposure 
after  age  20  for  the  condition  listed  in 
§  79.22(bK1),  or  before  age  20  for  the 
condition  Hated  in  $  79.22(b)(4),  or  before 
age  40  for  the  condition  Usted  in 
§  79.22(b)(5),  or  before  age  30  for  the 
condition  iisted  in  §  79.22(b)(7). 

(a)  Proof  of  the  claimant's  date  of 
birth  must  be  established  in  accordance 
with  the  provisions  of  §  79.14(a). 

(b)  Absent  any  indication  to  the 
contrary,  the  earliest  date  of  onsite 
participation  indicated  on  any  records 
accepted  by  the  Radiation  Exposure 
Compensation  Unit  as  proof  of  the 
claimant's  onsite  participation  will  be 
presumed  to  be  the  date  of  initial  or  first 
exposure. 


S  79.46  Proof  of  onset  of  leukemia 
between  two  and  thirty  years  after  first 
exposure,  and  proof  of  onset  of  a  specified 
compensable  disease  more  than  five  years 
after  first  exposure. 

Absent  any  indication  to  the  contrary, 
the  earliest  date  of  onsite  participation 
indicated  on  any  records  accepted  by 
the  Radiation  Exposure  Compensation 
Unit  as  proof  of  the  claimant's  onsite 
participation  will  be  presumed  to  be  the 
date  of  first  or  initial  exposure.  The  date 
of  onset  will  be  the  date  of  diagnosis  as 
indicated  on  the  medical  documentation 
accepted  by  the  Radiation  Exposure 
Compensation  Unit  as  proof  of  the 
specified  compensable  disease.  Proof  of 
the  onset  of  leukemia  shall  be 
established  in  accordance  with 
§  79.11(e). 

8  79.47  Proof  of  no  heavy  smoking,  no 
heavy  drinking,  no  heavy  coffee  drinking, 
and  no  indication  of  disease. 

Proof  of  the  claimant's  smoking, 
drinking,  and  coffee  drinking,  and  the 
existence  of  an  indication  of  disease 
under  this  Subpart  must  be  established 
in  accordance  with  the  provisions  of 
§  79.27. 

Subpart  F— Procedures 

8  79.50  Attorney  General's  delegation  of 
authority. 

(a)  An  Assistant  Director  within  the 
Constitutional  and  Specialized  Tort 
Staff,  Torts  Branch,  Civil  Division,  shall 
be  assigned  to  manage  the  Radiation 
Exposiu'e  Compensation  Program  and 
issue  a  decision  on  each  claim  filed 
under  the  Act,  and  otherwise  act  on 
behalf  of  the  Attorney  General  in  all 
other  matters  relating  to  the 
administration  of  the  Program. 

(b)  The  Assistant  Attorney  General, 
Civil  Division,  or  the  official  designated 
by  him  to  act  on  his  behalf  (the  Appeals 
Officer),  shall  act  on  appeals  from  the 
Assistant  Director's  decisions. 

8  79.51  FHing  of  claims. 

(a)  All  claims  for  compensation  under 
the  Act  must  be  in  writing  and 
submitted  on  a  standard  form 
designated  by  the  Assistant  Director  for 
the  filing  of  compensation  claims. 
Except  as  specifically  provided  in  these 
regulations,  the  claimant  or  eligible 
surviving  beneficiary  must  furnish  the 
written  medical  documentation  required 
by  these  regulations  with  his/her 
standard  form.  Except  as  specifically 
provided  in  these  regulations,  the 
claimant  or  eligible  surviving 
beneficiary  must  also  provide  with  the 
standard  form  records  establishing  his/ 
her  physical  presence  in  an  affected 
area,  employment  in  an  uranium  mine. 
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or  onsite  participation,  in  accordance 
with  these  regulations.  The  standard 
form  must  be  completed,  signed  under 
oath  either  by  a  person  eligible  to  file  a 
claim  under  tiie  Act  or  by  that  person’s 
legal  guardian,  and  mail^  with 
supporting  documentation  to  the 
following  address:  Radiation  Exposure 
Compensation  Program.  U.S. 

Department  of  Justice,  P.O.  Box  146,  Ben 
Franklin  Station,  Washington,  DC 
20044-0146. 

Copies  of  the  standard  fbnn,  as  well  as 
the  regulations,  guidelines  and  other 
information  may  be  obtained  by 
requesting  the  document  or  publications 
from  the  Assistant  Director  at  the 
address  indicated  above. 

(b)  A  claim  will  be  filed  after  receipt 
of  the  standard  form  with  supporting 
documentation  and  examination  for 
substantial  compliance  with  these 
regulations.  The  date  of  filing  shall  be 
recorded  by  a  stamp  on  the  face  of  tiie 
standard  fonn.  The  Assistant  Director 
shall  only  file  claims  which 
substantially  comply  with  §  79.51(a)  of 
these  regulations.  Claims  which 
substantially  fail  to  comply  with  the 
aforementioned  section  shall  be 
promptly  returned  unfilled  to  the  sender 
with  a  statement  identifying  the  reasons 
why  the  claim  does  not  comply  with  the 
regulations.  The  sender  may  return  the 
claim  to  the  Assistant  Director  after 
correcting  the  deficiencies.  For  tiiose 
cases  that  are  filed,  the  Assistant 
Director  shall  promptly  acknowledge 
receipt  of  the  claim  with  a  letter 
identifying  the  number  assigned  to  tiie 
claim,  the  date  the  claim  was  filed,  and 
the  period  within  whidi  the  Assistant 
Director  must  act  cm  the  cdaim. 

(c)  The  following  persons  ot  their  legal 
guardians  are  eligible  to  file  daims  for 
compensation  under  the  Act  in  the  ordm* 
listed  below: 

(1)  The  claimant; 

(2)  If  the  claimant  is  deceased,  the 
spouse  of  the  cdaimant; 

(3)  If  there  is  no  surviving  spouse,  a 
child  of  the  claimant; 

(4)  If  there  is  no  surviving  spouse  or 
child,  a  parent  of  the  claimant 

(5)  If  there  is  no  surviving  spouse, 
child  or  parent,  a  grandchild  of  the 
claimant;  or 

(6)  If  there  is  no  surviving  spouse, 
child,  parent  or  grandchild,  a 
grandparent  of  the  claimant. 

(d)  The  identity  of  the  claimant  must 
be  established  by  submitting  a  birth 
certificate,  or  one  of  the  documents 
identified  in  S  79.14(a)  of  these 
regulations  when  the  perscm  has  no 
birth  certificate. 

(e)  Tbe  spouse  of  a  claimant  must 
establish  his/her  eligibility  to  file  a 
claim  by  furnishing: 


(1)  His/her  birth  certificate: 

(2)  The  birth  and  death  certificates  of 
the  claimant; 

(3)  One  of  the  following  documents  to 
establish  a  marriage  to  the  claimant; 

(i)  The  public  record  of  marriage; 

(ii)  A  certificate  of  marriage: 

(iii)  The  religious  record  of  marriage; 
or 

(iv)  A  Judicial  or  other  governmental 
determination  that  a  valid  marriage 
existed,  such  as  the  final  opinion  or 
order  of  a  probate  court  or  a 
determination  of  the  Social  Security 
Administration  that  the  claimant  is  tbe 
spouse  of  the  decedent;  and 

(4)  An  affiidavit  (or  declaration  under 
oath  on  the  standard  daim  fcum)  stating 
that  the  spouse  was  married  to  the 
claimant  for  at  least  one  year 
immediately  prior  to  the  claimant's 
death. 

(5)  If  the  spouse  is  a  member  of  an 
Indian  Tribe,  he/she  need  not  provide 
any  of  the  documents  listed  above  at  the 
time  dre  daim  is  filed  (although  these 
records  may  later  be  required),  but 
instead  should  furnish  a  signed  release 
of  private  information  which  will  be 
used  by  the  Assistant  Director  to  obtain 
a  statement  of  verification  of  all  of  the 
information  listed  above  directly  from 
the  tribal  records  custodian. 

(f)  A  child  of  a  daimant  must 
establish  his/her  eligibility  to  file  a 
claim  by  fiimishing: 

(1)  His/her  birth  certificate; 

(2)  The  birth  and  deatii  certificates  of 
the  claimant; 

(3)  One  of  the  documents  listed  in 
paragraph  (eK3)  of  this  section  to 
establish  each  marriage  to  the  daimant 
(if  applicable); 

(4)  A  death  certificate  or  divorce 
decree  for  each  ^muse  of  the  claimant 
(if  applicable): 

(5)  A  death  certificate  for  each  of  the 
other  children  of  the  daimant  (if 
applicable); 

(6)  An  affidavit  (or  declaration  under 
oath  on  the  standard  claim  form)  stating 
the  following: 

(i)  That  the  claimant  was  never 
married,  or,  if  the  daimant  was  ever 
married,  the  name  of  each  spouse,  the 
date  each  marriage  began  and  ended, 
and  the  date  end  place  of  divorce  or 
death  of  the  last  spouse  of  the  claimant; 
and 

(ii)  That  the  daimant  had  no  other 
children,  or,  if  the  daimant  did  have 
other  children,  the  name  of  each  child, 
the  date  and  place  of  birtii  of  each  child, 
and  the  date  and  place  of  death  or 
current  address  of  each  child;  and 

(7)  One  of  the  following: 

(i)  In  the  case  of  a  natural  child,  a 
birth  certificate  showing  that  the 
claimant  was  the  child's  parent,  or  a 


judicial  decree  identifying  the  claimant 
as  the  child’s  parent; 

(ii)  In  the  case  of  an  adopted  child,  the 
judicial  decree  of  adoption; 

(iii)  In  the  case  of  a  step  child, 
evidence  of  birth  to  the  spouse  of  the 
claimant  as  outlined  above,  and  records 
wluch  reflect  that  the  step  child  lived 
with  the  claimant  in  a  regrilar  parent- 
child  relationship. 

(8)  If  the  diild  is  a  member  of  an 
Indian  Tribe,  he/she  need  not  provide 
any  of  the  documents  listed  above  at  the 
time  the  claim  is  filed  (although  tiiese 
records  may  later  be  required),  but 
instead  should  furnish  a  signed  release 
of  private  information  which  will  be 
used  by  tire  Assistant  Director  to  obtain 
a  statement  of  verification  of  all  of  the 
information  listed  above  from  the  tribal 
records  custodian. 

(g)  A  parent  of  a  claimant  must 
establish  his/her  eligibility  to  file  a 
claim  by  furnishing: 

(1)  His/her  birth  certificate; 

(2)  The  birth  and  death  certificates  of 
the  daimant; 

(3)  One  of  the  documents  listed  in 
paragraph  (e)(3)  of  this  section  to 
establish  eadi  marriage  to  the  claimant 
(if  applicable): 

(4)  A  death  certificate  or  divorce 
decree  for  each  spouse  of  the  claimant 
(if  applicable): 

(5)  A  death  certificate  for  eadi  child 
of  the  claimant  (if  applicable); 

(6)  A  death  certificate  for  tiie  other 
parentfs)  [if  apjdicable); 

(7)  An  afiidavit  (or  declaration  under 
oath  on  the  standard  claim  form)  stating 
the  following: 

(i)  That  the  claimant  was  never 
married,  or,  if  the  claimant  was  ever 
married,  the  name  of  each  spouse,  the 
date  each  marriage  began  and  ended, 
and  the  date  and  place  of  divorce  or 
death  of  the  last  spouse  of  the  claimant; 
and 

(ii)  That  the  claimant  had  no  children. 
or,  if  the  claimant  did  have  children,  tbe 
name  of  each  child,  the  date  and  place 
of  birth  of  each  child,  and  the  date  and 
place  of  death  of  each  child; 

(iii)  The  name  and  address,  or  date 
and  place  of  death,  of  the  other  parentfs) 
of  the  claimant;  and 

(8)  One  of  the  following:  (i)  In  tbe  case 
of  a  natural  parent,  a  birth  certificate 
showi:^  that  the  claimant  was  the 
parent’s  child,  or  a  judicial  decree 
identifying  the  claimant  as  tbe  parent's 
child; 

(ii)  In  the  case  of  an  adoptive  parent, 
the  judicial  decree  of  adoption; 

(9)  If  tbe  parent  is  a  member  of  an 
Indian  Tribk  he/she  need  not  provide 
any  of  the  documents  listed  above  at  the 
time  the  claim  is  filed  (although  these 
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records  may  later  be  required],  but 
instead  should  furnish  a  signed  release 
of  private  information  which  will  be 
used  by  the  Assistant  Director  to  obtain 
a  statement  of  verification  of  all  of  the 
information  listed  above  from  the  tribal 
records  custodian. 

(h)  A  grandchild  of  a  claimant  must 
establish  his/her  eligibility  to  file  a 
claim  by  furnishing: 

(1)  His/her  birth  certificate: 

(2)  The  birth  and  death  certificates  of 
the  claimant; 

(3)  One  of  die  documents  listed  in 
paragraph  (e)(3]  of  this  section  to 
establish  eadi  marriage  to  the  claimant 
(if  applicable); 

(4)  A  death  certiHcate  or  divorce 
decree  for  each  spouse  of  the  claimant 
(if  applicable); 

(5)  A  death  certificate  for  each  child 
of  the  claimant; 

(6)  A  death  certificate  for  each  parent 
of  the  claimant; 

(7)  A  death  certificate  for  each  of  the 
other  granddiildren  of  the  claimant  (if 
applicable); 

(8)  An  affidavit  {or  declaration  under 
oath  (HI  die  stemdard  claim  form)  stating 
the  following; 

(i)  That  the  claimant  was  never 
married,  or,  if  the  claimant  was  ever 
married,  the  name  of  each  spouse,  the 
date  each  marriage  began  and  ended, 
and  the  date  and  place  of  divorce  or 
death  of  the  last  spouse  of  the  claimant; 

(ii)  The  name  of  each  child,  the  date 
and  place  of  birtih  of  each  child,  and  the 
date  and  place  of  death  of  each  child; 

(iii)  The  names  of  ea(di  parent  of  the 
claimant  togedier  with  the  dates  and 
places  of  death  of  ea(^  parent;  and 

(iv)  That  die  claimant  had  no  other 
grandchildren,  or,  if  the  claimant  did 
have  other  grandidiildren,  the  name  of 
each  grandchild,  the  date  and  place  of 
birth  of  each  grandchild,  and  the  date 
and  place  of  ^ath  or  current  address  of 
each  (diild;  and 

(9)  One  of  tiie  following: 

(i)  In  the  case  of  a  natural  grandchild, 
a  combination  of  birth  certificates 
showing  that  the  daimeuit  was  the 
grandcbdld's  grandparent; 

(ii)  In  the  case  of  an  adopted 
granckhild,  a  combinaticm  of  juchcial 
records  and  birth  certificates  showing 
that  the  claimant  was  the  grandchild's 
grandparent; 

(iii)  In  the  case  of  a  step  grandchild, 
evidence  of  birth  to  the  spouse  of  the 
child  of  the  claimant,  as  outlined  above, 
and  records  which  reflect  that  the  step 
child  lived  with  a  child  of  the  claimant 
in  a  regular  parent-child  relationship; 

(10)  If  the  grandchild  is  a  member  of 
an  Indian  Tribe,  he/she  need  not 
provide  any  of  the  documents  listed 
above  at  the  time  the  claim  is  filed 


(although  these  records  may  later  be 
required),  but  instead  should  furnish  a 
sidled  release  of  private  information 
which  will  be  used  by  the  Assistant 
Director  to  (^tain  a  statement  of 
verihcation  of  all  of  the  information 
listed  above  from  the  tribal  records 
custodian. 

(i)  A  graiulparent  of  the  claimant  must 
establish  his/her  eligibility  to  file  a 
claim  by  furnishing: 

(1)  His/her  birth  certificate; 

(2)  The  birth  and  death  certificates  of 
the  claimant. 

(3)  One  of  the  documents  listed  in 
subsection  (e)(3)  above  to  establish  each 
marriage  to  the  claimant  (if  applicable): 

(4)  A  death  certificate  or  divorce 
decree  for  each  spouse  of  the  claimant 
(if  applicable); 

(5)  A  death  calificate  for  each  child 
of  the  claimant  (if  applicable); 

(6)  A  death  certificate  for  each  parent 
of  the  claimant; 

(7)  A  death  certificate  for  each 
grandchild  of  the  cdaimant  (if 
applicable): 

(8)  A  death  certificate  for  each  of  the 
other  grandparents  of  the  claimant  (if 
applicable): 

(9)  An  affidavit  stating  the  following: 

(i)  That  the  claimant  was  never 
married,  or  if  the  claimant  was  ever 
married,  the  name  of  each  spouse,  the 
date  each  marriage  b^an  and  ended, 
and  the  date  and  place  of  divorce  or 
death  of  the  last  spouse  of  the  claimant; 

(ii)  That  the  claimant  had  no  children, 
or,  if  the  claimant  did  have  children,  the 
name  of  eadti  child,  the  date  and  place 
of  birth  of  each  childL  and  the  date  and 
place  of  death  of  each  (diild; 

(iii)  The  names  of  each  parent  of  the 
claimant  together  with  the  dates  and 
places  of  death  of  each  parent; 

(iv)  That  the  claimant  had  no 
grandchildren,  or,  if  the  claimant  did 
have  grandcduldren,  the  name  of  eacdi 
grandchild,  the  date  aiul  place  of  birth  of 
each  grandchild,  and  the  date  and  place 
of  deafii  of  each  grandchild;  and 

(v)  The  names  of  all  other 
grandparents  of  the  (daimant  together 
with  the  dates  and  places  of  birth  of 
each  grandparent,  and  the  dates  and 
places  of  death  of  each  other 
grandparent  or  the  cnirrent  address  of 
each  other  grandparent;  and 

(10)  One  of  the  following: 

(i)  In  the  case  of  a  natural 

grandparent,  a  combination  of  birth 
certificates  showing  that  the  claimant 
was  the  grandparent's  grandchild; 

(11)  In  the  case  of  an  adoptive 
grandparent  a  (xunbination  of  judicial 
records  showing  that  the  (daimant  was 
the  grandparent's  grandchild; 

(11)  If  the  grandchild  is  a  member  of 
an  Indian  Tribe,  he/she  need  not 


provide  any  of  the  documents  listed 
above  at  the  time  the  claim  is  filed 
(althou^  these  records  may  later  be 
required),  but  instead  should  furnish  a 
signed  release  of  private  information 
which  will  be  used  by  the  Assistant 
Director  to  obtain  a  statement  of 
verificaticm  of  all  of  the  information 
listed  above  fiom  the  tribal  records 
custodian. 

(j)  A  claim  that  was  filed  and  denied 
may  be  filed  again  in  those  cases  where 
the  claimant  or  eligible  surviving 
beneficiary  obtains  documentation  he/ 
she  did  not  possess  when  the  claim  was 
previously  ^ed  that  establishes: 

(1)  An  injury  qrecified  in  the  Act, 

(2)  Residorcy  in  the  affected  area, 

(3)  Onsite  participation  in  a  nuclear 
test,  cm: 

(4)  Exposure  to  a  defined  minimum 
level  (rf  radiation  in  a  uranium  mine  or 
mines  during  a  designated  time  period. 
However,  a  claimant  or  eligible 
surviving  beneficiary  may  not  file  a 
claim  more  fiian  three  times. 

§  79.52  Review  and  resolution  of  claims. 

(a)  Initial  review.  The  Assistant 
DirectcH  shall  conduct  an  initial  review 
of  each  claim  that  has  been  filed  to 
determine  whether 

(1)  The  person  submitting  the  claim 
appears  to  be  an  eligible  surviving 
beneficiary,  in  those  cases  where  the 
claimant  is  deceased; 

(2)  The  medical  condition  identified  in 
the  claim  is  a  disease  specified  in  the 
Act  for  ndikdi  the  claimant  or  eligible 
surviving  beneficiary  (X>uld  recover 
compensation; 

(3)  For  claims  submitted  under 
subparts  B  and  C  of  this  part,  the  period 
or  place  of  physical  presence  set  forth  in 
the  claim  falls  within  the  designated 
time  period  ot  affected  areas  identified 
in  secticm  79.11; 

(4)  For  (daims  submitted  under 
subpart  D  of  this  part,  the  period  or 
place  of  uranium  mining  set  forth  in  the 
claim  falls  within  the  designated  time 
period  or  specified  states  identified  in 

§  79.31; 

(5)  For  claims  submitted  under 
subpart  E,  die  place  and  period  of  onsite 
participadoo  set  forth  in  the  claim  falls 
widiin  the  places  and  times  set  forth  in 
§§  79.41  (c)  and  (f). 

If  the  Assistant  Director  determines 
from  the  initial  review  that  any  one  of 
the  applicable  criteria  is  not  met,  or  that 
any  other  cniteria  of  the  regulations  is 
not  met,  she  shall  so  advise  the  claimant 
or  eligible  surviving  beneficuary  in 
writing  setting  forth  the  reasons  for  his 
determination  and  provide  the  claimant 
or  eligible  surviving  beneficiary  sixty 
days  from  the  date  of  his  letter  to 
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correct  the  deficiency.  If  the  claimant  or 
eligible  surviving  benehciary  fails  to 
adequately  correct  the  deHciency  within 
the  sixty  day  period,  the  Assistant 
Director  shall  issue  a  Decision  denying 
the  claim  without  further  review. 

(b)  Review  of  written  medical 
documentation.  If  necessary,  the 
Assistant  Director  will  examine  the 
written  medical  documentation 
submitted  in  support  of  the  claim  and 
determine  whether  it  meets  the 
requirements  of  the  regulations  and 
satisHes  the  criteria  for  eligibility 
established  by  the  Act  and  the 
regulations.  The  Assistant  Director  may, 
for  the  purposes  of  verifying  such 
eligibility,  require  the  claimant  or 
eligible  surviving  beneficiary  to  provide 
an  authorization  to  release  any  medical 
record  identified  in  these  regulations.  If 
the  Assistant  Director  determines  that 
the  documentation  does  not  meet  the 
requirements  of  the  regulations,  or  does 
not  satisfy  the  criteria  for  eligibility 
established  by  the  Act  and  the 
regulations,  he  shall  so  advise  the 
claimant  or  eligible  beneficiary  in 
writing  setting  forth  the  reasons  for  his 
determination  and  provide  the  claimant 
or  eligible  beneficiary  sixty  days  from 
the  date  of  his  letter,  or  such  greater 
period  as  he  permits,  to  furnish 
additional  written  medical 
documentation  which  meets  the 
requirements  of  the  Act  and  the 
regulations.  Where  appropriate,  the 
Assistant  Director  may  require  the 
claimant  or  eligible  beneficiary  to 
provide  an  authorization  to  release 
additional  records  as  an  alternative  to, 
or  in  addition  to,  the  claimant  furnishing 
such  additional  records.  If  the  claimant 
or  eligible  beneficiary  fails  to  provide 
sufficient  written  medical 
documentation,  or  a  valid  release  when 
requested  by  the  Assistant  Director, 
within  sixty  days,  or  the  greater  period 
approved  by  the  Assistant  Director,  then 
the  Assistant  Director  shall  issue  a 
Decision  denying  the  claim  without 
further  review. 

(c)  Review  of  the  records.  If 
necessary,  the  Assistant  Director  will 
examine  the  other  records  submitted  in 
support  of  the  claim  to  prove  those 
matters  set  forth  in  all  other  sections  of 
the  Act  and  the  regulations,  and 
determine  whether  such  records  meet 
the  requirements  of  the  regulations 
satisfy  all  other  criteria  for  eligibility 
established  by  the  statute  and  the 
regulations.  The  Assistant  Director  may, 
for  the  purposes  of  verifying  such 
eligibility,  require  the  claimant  or 
eligible  surviving  beneficiary  to  provide 
an  authorization  to  release  any  record 
identified  in  these  regulations.  If  the 


Assistant  Director  determines  that  the 
records  do  not  meet  the  requirements  of 
the  regulations,  or  does  not  satisfy  the 
criteria  for  eligibility  established  by  the 
Act  and  the  regulations,  he  shall  so 
advise  the  claimant  or  eligible  surviving 
beneficiary  in  writing  setting  forth  the 
reasons  for  his  determination  and 
provide  the  claimant  or  eligible 
surviving  beneficiary  sixty  days  from 
the  date  of  this  letter,  or  such  greater 
period  as  he  permits,  to  furnish 
additional  records  which  meet  the 
requirements  of  the  Act  and  the 
regulations.  Where  appropriate,  the 
Assistant  Director  may  require  the 
claimant  or  eligible  surviving 
beneficiary  to  provide  an  authorization 
to  release  additional  records  as  an 
alternative  to,  or  in  addition  to,  the 
claimant  or  eligible  beneficiary 
furnishing  such  additional  records.  If  the 
claimant  or  eligible  beneficiary  fails  to 
provide  sufficient  records,  or  a  valid 
release  when  requested  by  the  Assistant 
Director,  within  sixty  days,  or  the 
greater  period  approved  by  the 
Assistant  Director,  then  the  Assistant 
Director  shall  issue  a  Decision  denying 
the  claim  without  further  review. 

(d)  Decision.  The  Assistant  Director 
shall  review  each  claim  and  issue  a 
written  decision  on  each  claim  within 
twelve  months  of  the  date  the  claim  was 
filed.  Any  decision  denying  a  claim  shall 
set  forth  reasons  for  denial  and  also 
indicate  that  the  decision  of  the 
Assistant  Director  may  be  appealed  to 
the  Assistant  Attorney  General,  Civil 
Division,  in  writing  within  sixty  days 
from  the  date  of  the  decision,  or  such 
greater  period  as  may  be  permitted  by 
the  Assistant  Director,  and  identify  the 
address  to  written  appeal  should  be 
sent. 

§  79.53  Appeals  procedures. 

(a)  An  appeal  must  be  in  writing,  and 
must  be  received  by  the  Radiation 
Exposure  Compensation  Unit  within 
sixty  days  of  the  date  of  the  decision 
denying  the  claim.  Appeals  must  be  sent 
to  the  following  address:  Radiation 
Exposure  Compensation  Program, 
Appeal  of  Decision,  U.S.  Department  of 
Justice,  P.O.  Box  146,  Ben  Franklin 
Station,  Washington,  DC  20044-0146. 

(b)  The  claimant  or  eligible  surviving 
beneficiary  may  set  forth  in  the  appeal 
the  reason  why  he/she  believes  that  the 
decision  of  the  Assistant  Director  is 
incorrect,  but  may  not  submit  new 
written  medical  documentation  or  other 
records  to  the  Assistant  Attorney 
General  that  were  not  provided  to  the 
Assistant  Director  before  he  issued  his 
decision. 

(c)  Upon  receipt  of  an  appeal,  the 
Radiation  Exposure  Compensation  Unit 


shall  forward  the  appeal,  the  decision, 
the  claim  and  all  supporting 
documentation  to  the  Assistant 
Attorney  General,  of  the  Appeals 
Officer  if  one  is  designated,  for  action 
on  the  appeal.  If  the  claim  was  not 
received  within  the  sixty  day  period,  the 
appeal  may  be  denied  without  further 
review. 

(d)  The  Assistant  Attorney  General  or 
Appeals  Officer  shall  review  the  appeal 
and  other  information  forwarded  by  the 
Unit.  After  such  review,  the  Assistant 
Attorney  General  or  Appeals  Officer 
shall  issue  a  Memorandum  which  shall 
either  affirm  or  reverse  the  Assistant 
Director’s  decision,  or  when  appropriate, 
remand  the  claim  to  the  Assistant 
Director  for  further  action,  and  shall 
include  a  statement  of  the  reasons  for 
such  reversal,  affirmance,  or  remand. 

The  Memorandum  and  all  papers 
relating  to  the  claim  shall  be  returned  to 
the  Radiation  Exposure  Compensation 
Unit  which  shall  promptly  inform  the 
claimant  or  eligible  surviving 
beneficiary  of  the  action  of  file  Assistant 
Attorney  General  or  Appeals  Officer.  A 
Memorandum  affirming  or  reversing  the 
Assistant  Director's  decision  shall  be 
deemed  to  be  the  final  action  of  the 
Department  of  Justice  on  the  claim. 

§  79.54  Attorneys 

(a)  A  claimant  or  eligible  beneficiary 
need  not  be  represented  by  an  attorney 
to  file  a  claim  under  the  Act  or  receive 
payment  under  the  Program.  To  the 
extent  permitted  by  the  resources 
available  to  administer  the  Program,  the 
Assistant  Director  may  provide 
assistance  through  the  Radiation 
Exposure  Compensation  Unit  to  all 
persons  who  file  claims  for 
compensation  under  the  Act,  or  may 
establish  a  priority  of  assistance. 

(b)  If  the  claimant  or  eligible  surviving 
beneficiary  desires  to  be  represented, 
then  the  attorney  selected  by  the 
claimant  or  eligible  surviving 
beneficiary  shall  file  with  the  Assistant 
Director  a  written  statement  that  he/she 
is  a  member  in  good  standing  of  the  bar 
of  the  highest  court  of  a  state,  and  is 
authorized  to  represent  the  particular 
person  on  whose  behalf  he/she  acts. 

(c)  The  total  compensation  payable  to 
the  attorney  by  the  claimant  or  eligible 
surviving  beneficiary  may  not  exceed 
ten  percent  of  the  amount  of  the 
payment  to  that  person. 

§  79.55  Procedures  for  payment  of  claims. 

(aj  Payment  shall  be  made  to  the 
claimant,  or  to  the  legal  guardian  of  the 
claimant,  unless  the  claimant  is 
deceased  at  the  time  of  the  payment.  In 
cases  involving  a  claimant  who  is 
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deceased,  payment  shall  be  made  to  an 
eligible  surviving  benehciary,  or  to  the 
legal  guardian  acting  on  behalf  of  the 
eligible  surviving  beneficiary,  in 
accordance  with  the  terms  and 
conditions  specified  in  section  6(c)(4)(A) 
of  the  Act. 

(b)  In  cases  involving  the  approval  of 
a  claim,  the  Assistant  Director  shall  take 
all  necessary  and  appropriate  steps  to 
determine  the  correct  amount  of  any 
offset  to  be  made  to  the  amount 
awarded  under  the  Act,  and  to  verify  the 
identity  of  the  claimant  or  the  existence 
of  eligible  surviving  beneHciaries  who 
are  entitled  by  the  Act  to  receive  the 
payment  the  claimant  would  have 
received.  The  Assistant  Director  may 
conduct  any  investigation,  require  any 
claimant  or  eligible  surviving 
benehciary  to  provide  or  execute  any 
affidavit,  record,  or  document,  or 
authorize  the  release  of  any  information 
as  the  Assistant  Director  deems 
necessary  to  ensure  that  the 
compensation  payment  is  made  in  the 
correct  amount  and  to  the  correct 
p>erson(s).  If  the  claimant  or  eligible 
surviving  beneficisuy  fails  or  refuses  to 
execute  an  affidavit  or  release  of 
information,  or  provide  a  record  or 
dociiment  requested,  or  fails  to  provide 
access  to  information,  such  failure  or 
refusal  may  be  deemed  to  be  a  rejection 
of  the  payment,  unless  the  claimant  or 
eligible  surviving  beneficiary  of  the 
claimant  does  not  have  and  cannot 
obtain  the  legal  authority  to  provide, 
release,  or  authorize  access  to  the 
required  information,  records,  or 
documents. 

(c)  Prior  to  authorizing  payment,  the 
A^istant  Director  shall  require  the 
claimant  or  each  eligible  surviving 
benehciary  of  a  claim  hied  imder 
subparts  B,  C,  or  D  of  these  regulations 
to  execute  and  provide  an  affidavit  (or 
declaration  under  oath  on  the  standard 
claim  form)  setting  forth  the  amount  of 
any  payment  made  pursuant  to  a  hnal 
award  or  settlement  a  claim  (other 
than  a  claim  for  worker's 
compensation),  against  any  person,  that 
is  based  on  injuries  incurred  by  die 
claimant  for  which  his/her  claim  under 
the  Radiation  Exposure  Compensation 
Act  was  submitted.  For  purposes  of  this 
subsection,  a  “claim"  includes,  but  is  not 
limited  to,  any  request  or  demand  for 
money  made  or  sought  in  a  civil  action, 
or  made  or  sought  in  anticipation  of  the 
filing  of  a  civil  action,  but  shall  not 
include  requests  or  demands  made 
pursuant  to  a  life  insurance  or  health 
insurance  contract.  If  any  sudi  award  or 
settlement  payment  was  made,  the 
Assistant  Director  shall  subtract  the 
sum  of  such  award  or  settlement 


payments  horn  the  payment  to  be  made 
under  the  Act 

(d)  In  the  case  of  a  claim  filed  under 
subpart  E  of  this  part,  the  Assistant 
Director  shall  require  the  claimant  or 
each  eligible  surviving  beneficiary  to 
execute  and  provide  an  affidavit  (or 
declaration  under  oath  on  the  standard 
claim  form)  setting  forth  the  amount  of 
any  payment  made  pursuant  to  a  final 
award  or  settlement  on  a  claim  against 
any  person,  or  any  payment  by  the 
Federal  Government,  that  is  based  on 
injuries  incurred  by  the  claimant  for 
which  his/her  claim  under  the  Radiation 
Exposure  Compensation  Act  was 
submitted.  For  purposes  of  this 
subsection,  a  “claim”  includes,  but  is  not 
limited  to,  any  request  or  demand  for 
money  made  or  sought  in  a  civil  action, 
or  made  or  sought  in  anticipation  of  a 
civil  action,  but  shall  not  include 
requests  or  demands  made  pursuant  to  a 
life  or  health  insurance  contract. 

(1)  Payments  by  the  Federal 
Government  shall  include: 

(1)  Any  disability  payments  of 
compensation  benefits  paid  to  the 
claimant  and  his/her  dependents  while 
the  claimant  is  alive;  and 

(ii)  Any  Social  Security  payments  of 
Dependency  and  Indemnity 
Compensation  payments  made  to 
survivors  due  to  death  related  to  the 
illness  for  which  the  claim  under  the  Act 
is  submitted. 

(2)  Payments  by  the  Federal 
Government  shall  not  include: 

(i)  Active  duty  pay,  retired  pay, 
retainer  pay,  or  payments  under  the 
Survivor  Benefits  Plan: 

(ii)  Death  gratuity; 

(iii)  SGLI,  VGLI,  or  mortgage,  life  or 
health  insurance  payments; 

(iv)  Burial  benefits  or  reimbursement 
for  burial  expenses; 

(v)  Loans  or  loan  guarantees; 

(vi)  Education  benefits  and  payments; 

(vii)  Vocational  rehabilitation  benefits 
and  payments; 

(viii)  Medical,  hospital  and  dental 
benefits;  or 

(ix)  Commissary  and  PX  privileges. 

(3)  If  any  such  award,  settlement  or 
Federal  payment  was  made,  the 
Assistant  Director  shall  calculate  the 
actuarial  present  value  of  such 
payments,  and  subtract  the  actuarial 
present  value  fi'om  the  payment  to  be 
made  under  the  Act.  The  actuarial 
present  value  shall  be  calculated  using 
the  worksheet  attached  as  appendix  C 
of  this  part  in  the  following  manner 

.  (i)  Step  1.  Enter  the  sum  of  the  past 
payments  received  in  each  year  in  the 
appropriate  rows  in  colunm  (2). 
Additional  rows  will  be  added  as 
needed  to  calculate  present  value  of 


payments  received  in  the  years  prior  to 
1960  and  after  1990. 

(ii)  Step  2.  Enter  the  present  CPl-U  (to 
be  obtained  monthly  fi'om  the  Bureau  of 
Labor  Statistics,  Department  of  Labor) 
in  column  (3). 

(iii)  Step  3.  Enter  the  CPI  (Major 
Expenditure  Classes — All  Items)  for 
each  year  in  which  payments  were 
received  in  the  appropriate  row  in 
column  (4).  (These  measures  are 
provided  for  1960  through  1990.  The 
measures  for  subsequent  years  will  be 
obtained  from  the  Bureau  of  Labor 
Statistics.) 

(iv)  Step  4.  For  each  row,  multiply  the 
amount  in  column  (2)  by  the 
corresponding  inflator  (coliunn  (3) 
divided  by  column  (4))  and  enter  the 
product  in  column  (5). 

(v)  Step  5.  Add  the  products  in  column 
(5)  and  enter  the  sum  on  the  line 
labelled  “Total  of  column  (5)  equals 
actuarial  present  value  of  past 
payments." 

(vi)  Step  6.  Subtract  the  total  in  Step  5 
from  the  statutory  payment  of  $75,000 
and  enter  the  remainder  on  the  line 
labelled  “Net  Claim  Owed  To 
Claimant” 

(e)  When  the  Assistant  Director  has 
verified  the  identity  of  the  claimant  or 
each  eligible  surviving  beneficiary  who 
is  entitled  to  the  compensation  payment, 
or  to  a  share  of  the  compensation 
payment,  and  determined  the  correct 
amount  of  the  payment  or  the  share  of 
the  payment,  he  shall  notify  the 
claimant  or  each  eligible  surviving 
beneficiary,  or  his/her  legal  guardian, 
and  require  such  personfs)  to  sign  an 
Acceptance  of  Payment  Form.  Such  form 
shall  be  signed  and  returned  within 
sixty  days  of  the  date  of  the  form  or 
such  greater  period  as  may  be  allowed 
by  the  Assistant  Director.  Failure  to 
return  the  signed  form  within  the 
required  time  may  be  deemed  to  be  a 
rejection  of  the  payment.  Signing  and 
returning  the  form  within  the  required 
time  shall  constitute  acceptance  of  the 
payment,  unless  the  individual  who  has 
signed  the  form  dies  prior  to  receiving 
the  actual  payment,  in  which  case  the 
person  who  possesses  the  payment  shall 
return  it  to  the  Assistant  Director  for 
redetermination  of  the  correct 
disbursement  of  the  payment. 

(f)  Rejected  compensation  payments, 
or  shares  of  compensation  payments, 
shall  not  be  distributed  to  other  eligible 
surviving  beneficiaries,  but  shall  be 
returned  to  the  Trust  Fund  for  use  in 
paying  other  claims. 

(g)  Upon  receipt  of  the  Acceptance  of 
Payment  Form,  the  Assistant  Director 
and  the  Director  or  Deputy  Director  of 
the  Constitutional  and  Specialized  Tort 
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Staff,  Torts  Branch,  Civil  Division,  shall 
authorize  the  appropriate  authorities  to 
issue  a  check  to  the  claimant  or  each 
surviving  eligible  beneficiary  who  has 
accepted  payment  out  of  the  funds 
appropriated  for  this  purpose. 

(h)  Multiple  payments: 


(1)  No  claimant  may  receive  payment 
under  more  than  one  Subpart  of  these 
regulations  for  illnesses  he/she 
contracted.  In  addition  to  one  payment 
for  his/her  illnesses,  he/she  may  also 
receive  one  payment  for  each  claimant 


for  whom  he/she  qualifies  as  an  eligible 
surviving  beneHciary. 

(2)  An  eligible  surviving  beneHciary, 
who  is  not  also  a  claimant,  may  receive 
one  payment  for  each  claimant  for 
whom  he/she  qualifies  as  an  eligible 
surviving  beneHciary. 


Appendix  A  to  Part  79 — Pulmonary  Function  Tables 
Table  1:  Males  FVC— 75  Percent  of  Predicted;  Knudson  1983 
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Table  2a:  Males  FEVI— 75  Percent  of  Predicted;  Knudson  1983— Continued 


Table  3:  Females  FVC— 75  Percent  of  Predicted;  Knudson  1983 
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Table  3:  Females  FVC— 75  Percent  of  Preocteo;  Knudson  t983— Confinoed 


H8iQru 

35 

37 

39 

41 

43 

45 

47 

49 

51 

53 

55 

67.0 . . . .  .  . . 

2.83 

2.80 

2.78 

2.75 

2.73 

2.70 

2.68 

2.65 

2.62 

2.60 

E57 

67.5 . .  . 

2.87 

2.84 

2.82 

2.79 

2.77 

2.74 

2.72 

2.68 

2.67 

2.64 

2.6? 

68.0 . .  .  . . 

2.91 

2.89 

2.86 

2.84 

2.81 

2.79 

2.76 

2.73 

2.71 

2.68 

2.66 

68  5 . 

2.95 

2.93 

2.90 

2.88 

2.85 

2.83 

2.60 

2.78 

2.75 

2.73 

270 

ea.a. 

3.00 

2.97 

2.95 

2.92 

2.90 

2.87 

2.84 

2.82 

2.79 

2.77 

274 

69.5. . . . . .  . . 

3.04 

3.01 

2.99 

2.96 

2.94 

2.91 

2.89 

2.85 

2.84 

2.81 

2.79 

70.0 . . .  . . . . 

3.08 

3.06 

3.03 

3.01 

2.98 

2.95 

2.93 

2.90 

2.88 

2.85 

289 

70.5. . . . . . 

3.12 

3.10 

3.07 

3.05 

3.02 

3.00 

2.97 

2.95 

2.92 

2.90 

287 

71.a . . . .  . 

3.17 

3.14 

3.11 

3.09 

3.06 

3.04 

3.01 

a99 

396 

2.94 

29t 

71.5. . . . . . 

3.21 

3.18 

3.16 

3.13 

3.11 

3.08 

3.06 

3.08 

3.01 

2.98 

295 

72.a . . . - . . . 

3.25 

3.22 

3.20 

3.17 

3.15 

3.12 

3.10 

307 

3.05 

3.02 

3.00 

72.5. . . . . . .  . . 

3.29 

3.27 

3.24 

3.22 

3.19 

3.17 

3.14 

312 

3.09 

3.06 

304 

73.a . . . . . 

3.33 

3.31 

3.28 

3.26 

3.23 

3.21 

3.18 

316 

313 

3.11 

306 

73.5 . . . - . 

3.38 

3.35 

3.33 

3.30 

3.28 

3.25 

3.23 

320 

317 

315 

31? 

74.a . . . . . . . 

3.42 

3.39 

3.37 

3.34 

3.32 

3.29 

3.27 

324 

3.22 

3.19 

317 

74.5. . . . .  . . . 

3.46 

3.44 

3.41 

3.39 

3.36 

3.33 

3.31 

3.28 

326 

3.23 

32t 

75.a . . . . . . . 

3.50 

3.48 

3.45 

3.43 

3.40 

3.38 

3.35 

333 

3.30 

3.28 

325 

75.5 . . . . . .  . . 

3.55 

3.52 

3.50 

3.47 

3.44 

3.42 

3.39 

337 

334 

3.32 

329 

76.a . . . . . . 

3.59 

3.56 

3.54 

3.51 

3.49 

3.46 

3.44 

341 

338 

336 

334 

7RS.  . 

3.63 

3.61 

3.58 

3.55 

3.53 

3.50 

3.48 

345 

343 

3.40 

336 

77a . 

3.67 

3.65 

3.62 

3.60 

3.57 

3.55 

3.52 

350 

347 

345 

3.4? 

77.5. . . . .  . . . . 

3.72 

3.69 

3.66 

3.64 

3.61 

3.59 

3.56 

3.54 

351 

3.48 

346 

7Rft 

3.76 

3.73 

3.71 

3.68 

3.66 

3.63 

3.61 

355 

355 

3.53 

3501 

78.5.. . .  . . .  . . . 

3.80 

3.77 

3.75 

3.72 

3.70 

3.67 

3.65 

3.62 

3.60 

3.57 

355 

79.a . . . . . . . 

3.84 

3.82 

3.79 

3.77 

3.74 

3.72 

3.69 

366 

3.64 

361 

359 

79.5. . - . .  . . . . 

3.88 

3.86 

3.83 

;  3.81 

3.78 

3.76 

3.73 

371 

368 

3.66 

3.63 

80.0 . .  . . 

3.93 

3.90 

3.88 

3.85 

3.83 

3.80 

!  3.77 

1  375 

372 

370 

367 

aas. .  „  . .  . 

3.97 

3.94 

3.92 

3.89 

3.87 

3.84 

3.82 

379 

377 

374 

37? 

81.0- . .  . . .  . . 

4.01 

'<  3.99 

3.96 

3.94 

3.91 

3.88 

3.86 

1  383 

381 

3.78 

3.76 
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Ages  57  to  75 

1  loiyht 

57 

59 

61 

63 

65 

67 

69 

71 

73 

75 

52A . . . .  . . 

1.28 

1.25 

1.23 

1.20 

1.18 

1.15 

1.13 

1.38 

1.34 

1.29 

XJ32 

120 

1.27 

1.25 

1.^ 

1.20 

1.17 

t.4t 

1.37 

t.3? 

53.0 . - . 

1.36 

1.34 

1.31 

1.29 

1.26 

1.24 

1.21 

1.44 

1.40 

1.35 

53.5 . 

1.41 

128 

1.36 

1.33 

Ut 

1.28 

1u25 

1.47 

1.43 

1.38 

54.0 . _... 

t.42 

1.40 

1.37 

1.35 

1.32 

1.30 

1.50 

1.46 

1.41 

54.5 . . 

1.47 

1.44 

1.42 

1.39 

1.36 

1.34 

1.53 

1.49 

1.44 

55.0 . . . - . . 

1.51 

1.48 

1.46 

1.43 

1.41 

1.38 

1.56 

1.52 

1.47 

65.5-. . . - . . 

T.55 

1.53 

1.50 

1.47 

1.45 

1.42 

1.59 

1.55 

1.50 

56.0  . . . . . - . 

t.59 

1.57 

1.54 

1.52 

1.49 

1.47 

1.62 

1.58 

0J57 

56.5 . — . 

1.64 

1.61 

1.58 

1.56 

1.51 

1.65 

1.61 

0.63 

S7JD . .  . .  . . .  . . 

1.70 

1.68 

1.65 

1.63 

1.58 

1.55 

1.66 

1.64 

0.66 

57S . .  . .  . .  . 

1.74 

1.72 

1.69 

1.67 

^^B  r? 

1.62 

1.59 

1.71 

1.67 

076 

58.0 . .  . . . . . 

1.79 

1.76 

1.74 

1.71 

1.66 

1.64 

1.74 

1.70 

06? 

58.5 . .  . . . . .  . . 

1.83 

1.80 

1.78 

1.75 

^^B  rr 

1.70 

L68 

1.77 

1.73 

086 

1.87 

1.85 

1.82 

1.80 

1.75 

1J2 

1.80 

1.76 

095 

1.91 

1.89 

1.86 

1.84 

1.81 

1.79 

1.76 

1.83 

1.79 

1.61 

1.96 

1.93 

1.9t 

1.86 

lae 

1.83 

Lao 

1.86 

1.82 

167 

2.00 

1.97 

1.95 

1.92 

1.90 

1.87 

ia5 

139 

1.85 

1.14 

2.04 

2.02 

1.99 

1.96 

1.94 

1.91 

1.89 

132 

1.87 

130 

2.08 

2.06 

2.03 

2.01 

1.98 

1.96 

1.93 

1.95 

1.90 

136 

2.13 

2.10 

2.07 

2.06 

2.02 

2.00 

1.97 

1.98 

1.93 

l.» 

2.17 

2.14 

2.1? 

2.09 

207 

2.04 

202 

2.01 

1.96 

139 

221 

2.18 

2.16 

2.13 

2.11 

2.08 

2i)6 

2.04 

1.99 

1.45 

225 

2.23 

2201 

2.18 

2.15 

2.13 

2.10 

237 

2.02 

1.5? 

2.29 

2.27 

2.24 

2.22 

2.18 

2.17 

2-14 

310 

2.05 

138 

64.5- . . . . . -.... 

2.34 

2.31 

2.29 

2.26 

2.24 

221 

2.18 

313 

308 

1.64 

238 

2.35 

233 

2.30 

2.28 

2.25 

222 

2.16 

311 

1.71 

65.5  - . .  . . - . 

242 

240 

2.37 

2.35 

232 

229 

1  227 

319 

314 

1.77 

66-0.- . .  . . . 

246 

244 

2.41 

2.39 

2.36 

2.34 

2.31 

232 

317 

1.89 

66.5 . . . . . . . 

251 

2.48 

2.46 

2.43 

2.40 

2.36 

i  235 

325 

2.20 

1.90 

67.0- . .  .._ . . . .  - 

2  55 

2  52 

'  2.50 

2  47 

2  48. 

243 

2.40 

9  9R 

233 

1.96 

67.5 . .  . .  . . .  ._ 

259 

2.57 

2.54 

2.51 

2.49 

2.46 

344 

331 

236 

2.0? 

68.0 . - . . 

263 

2.61 

2.58 

2.56 

2.53 

2.51 

348 

334 

2.29 

2.09 

68.5 . .  . . .  _. 

2.68 

2.65 

1  2.62 

2.60 

2.57 

?9S 

352 

337 

2.32 

315 

69.0 . 

272 

2  6d 

2  87 

2  84 

2  82 

28a 

2  ^7 

340 

2.35 

231 

69.5 . .  . . . .  . 

276 

273 

271 

288 

2  88 

2.fta 

2.et 

243 

236 

2.26 

70.0 . . . . -  . 

280 

2  78 

2.7S 

2,73 

2  70 

2n 

346 

2.41 

2.94 

735 . . 

2.84 

2  82 

2  Tfl 

277 

2  78 

272 

gfifl 

349 

2.44 

2.40 

7t.0_ . .  . . . . - 

289 

286 

284 

2.81 

2  78 

376 

373 

9  fiS 

2.47 

2.47 

293 

2.90 

2.M 

2.85 

2.83 

2.80 

378 

355 

2.50 

2.59 
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Table  4:  Females  FEV1— 75  Percent  of  Predicted;  Knudson  1983— Continued 


Heigtit 

Ages  35  to  55 

35 

37 

39 

41 

43 

45 

47 

49 

51 

53 

55 

77.0 . 

3.01 

2.98 

2.95 

2.92 

2.89 

2.85 

2.83 

2.81 

2.78 

2.75 

2.72 

77.5 . 

3.04 

3.01 

2.98 

2.95 

2.92 

2.89 

2.87 

2.84 

2.81 

2.78 

2.75 

78.0 . 

3.07 

3.04 

3.01 

2.96 

2.95 

2.93 

2.90 

2.87 

2.84 

2.81 

2.78 

78.5 . 

3.10 

3.07 

3.04 

3.01 

2.99 

2.96 

2.93 

2.90 

2.87 

2.64 

2.62 

79.0 

3.13 

3.10 

3.07 

3.05 

3.02 

2.99 

2.96 

2.93 

2.90 

2.88 

2.85 

79.5 

3.16 

3.14 

3.11 

3.06 

3.05 

3.02 

2.99 

2.96 

2.94 

2.91 

2.88 

80.0 

3.20 

3.17 

3.14 

3.11 

3.08 

3.05 

3.02 

3.00 

2.97 

2.94 

^91 

eo.s 

3.23 

3.20 

3.17 

3.14 

3.11 

3.06 

3.06 

3.03 

3.00 

2.97 

2.94 

61.0 . 

3.26 

3.23 

3.20 

3.17 

3.14 

3.12 

3.09 

3.06 

3.03 

3.00 

2.97 
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Appendix  B  to  Part  79— Blood-Gas 
Tables 

For  arterial  blood-gas  studies 
performed  at  test  locations  between  sea 
level  and  2,999  feet  above  sea  level: 


Arterial  pC02 

and  arterial  p02 

25  mmHg  or  below _ 

26  mmHfl . . . 

79  mmHg  or  below. 

78  mmHg  or  below. 

77  mmHg  or  below. 

76  mmHg  or  below. 

75  mmHg  or  below. 

74  mmHg  or  below. 

73  mmHg  or  below. 

72  mmHg  or  below. 

27  mmHg . 

28  mmHg . . . 

29  mmHg . 

30  mmHg . 

31  mmHg . . 

32  mmHg . 

33  mmHg . 

Arterial  pC02 

and  arterial  p02 

71  mmHg  or  below. 

70  mmHg  or  below. 

69  mmHg  or  below. 

68  mmHg  or  below. 

35  mmHg . . . . 

38  mmHg . . . 

37  mmHg _ 

38  mmHg . 

67  mmHg  or  below. 

66  mmHg  or  below. 

65  mmHg  or  below. 
Any  value. 

39  mmHg . 

40-49  mmHg . . . . 

Above  50  mmHg . 

For  arterial  blood  gas  studies 
performed  at  test  locations  above  3,000 
feet  above  sea  level: 


Arterial  pC02 

and  arterial  p02 

25  mmHg  or  below _ 

26  mmHg . . 

75  mmHg  or  below. 

74  mmHg  or  below. 

73  mmHg  or  below. 

72  mmHg  or  below. 

71  mmHg  or  below. 

70  mmHg  or  below. 

69  mmHg  or  below. 

27  mmHg . 

28  mmHg.  _ 

29  mmHg . 

30  mmHg _ _ _  .. 

31  mmHg _  „  _ 

32  mmHg...  „.. 

67  mmHg  or  below. 

66  mmHg  or  below. 

65  mmHg  or  below. 

64  mmHg  or  below. 

63  mmHg  or  below. 

62  mmHg  or  below. 

61  mmHg  or  below. 

60  mmHg  or  below. 
Any  value. 

36  mmHg. _ 

38  mmHg . . . 

39  mmHg . 

Above  50  mmHg . . . . 

Appendix  C  to  Part  79— Radiation  Exposure  CX^mpensation  Act  Offset  Worksheet— Onsite  Participants 


(1) 

Year 


(2) 

Payment 


(3) 

(Present  CPI 


(4) 

Past  CPI 


(5) 

Inflated  P.V. 


1960. 

1961. 

1962. 

1963. 

1964. 

1965. 

1966. 

1967. 

1968  . . 

1969  . . 

1970  _ _ 

1971  . . 

1972  . . 

1973  _ _ 

1974  . . 

1975  . . 

1976  . 

1977  _ _ 

1978  _ _ 

1979  . 

1980  . 

1981  . . . 

1982  . . . . . 

1983  . . 

1984  . . . 

1985  . 

1986  . . 

1987  . . 

1988  . . . 

1989  . . 

1990  . 

XXXX . 


Total  ol  Column  (5)  equals  “Actuarial  present  value”  of  F>ast  payments . . 

Subtract  total  of  Column  (5)  from  $75,000  net  claim  owed  to  claimant 


29.6) 

29.9) 

30.2) 

30.6) 
31.0) 
31.5) 

32.4) 

33.4) 
34.8) 

36.7) 
3a8) 

40.5) 

41.8) 
44.4) 

49.3) 

53.8) 

56.9) 

60.6) 
65.2) 
72.6) 

62.4) 

50.9) 

96.5) 

99.6) 

103.9) 

107.6) 

109.6) 

113.6) 
118.3) 
124.0) 

130.7) 
- ) 


Dated:  March  24, 1992. 

William  P.  Barr, 

Attorney  General. 

[FR  Doc.  92-8226  Filed  4-9-92;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  700 

Surface  Coal  Mining  and  Reclamation 
Operations;  Permanent  Regulatory 
Program;  Termination  of  Jurisdiction 

agency:  OfBce  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 

action:  Notice  of  reinstatement  of 
suspended  rule. 


summary:  The  OfGce  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  of 
the  United  States  Department  of  the 
Interior  (DOI)  is  reinstating  a  suspended 
rule  that  was  upheld  by  the  U.S.  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  in  NWFv.  Lujan  II.  This  rule  had 
been  suspended  by  OSM  in  response  to 
the  decision  issued  by  the  U.S.  District 
Court  for  the  District  of  Columbia  in' 
NWFv.  Lujan  /.  The  rule  clarified  the 
circumstances  whereby  a  regulatory 
authority  may  terminate  regulatory 
jurisdiction  under  a  regulatory  program 
approved  under  the  Surface  Mining 
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Control  and  Reclamation  Act  of  1977 
(the  Act)  for  the  reclaimed  sites  of 
completed  surface  coal  mining  and 
reclamation  operations. 

EFFECTIVE  DATE:  May  11, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Stocker,  Offlce  of  Surface  Mining 
Reclamation  and  Enforcement,  U.S. 
Department  of  the  Interior,  1951 
Constitution  Avenue,  NW.,  Washington, 
DC  20240:  Telephone:  (202)  200-2550 
(Commercial)  or  268-2550  (FTS). 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Discussion  of  Reinstated  Rule 

III.  Procedural  Matters 

I.  Background 

On  November  2, 1988  (53  FR  44356), 
OSM  promulgated  the  termination  of 
jurisdiction  rule  at  30  CFR  700.11(d) 
which  sets  forth  the  circumstances 
under  which  regulatory  jurisdiction 
could  be  terminated  or  reasserted  over 
the  sites  of  reclaimed  surface  coal 
mining  and  reclamation  operations.  As 
noted  in  the  preamble  to  that  rule,  the 
general  procedure  among  State 
regulatory  authorities  has  been  to 
terminate  regulatory  jurisdiction  upon 
the  final  release  of  a  performance  bond 
for  a  complete  surface  coal  mining  and 
reclamation  operation,  or,  where  no 
bond  was  required,  upon  a  bnding  that 
all  reclamation  had  been  successfully 
completed.  In  the  rulemaking,  OSM  had 
decided  to  codify  this  long  standing 
practice,  and  thereby  establish  a 
uniform  standard,  to  clarify  for 
regulatory  authorities,  the  coal  industry, 
and  the  public,  the  point  in  time  at 
which  regulatory  jurisdiction  could  be 
terminated  and  the  circumstances  and 
methods  under  which  a  regulatory 
authority  must  reassert  jurisdiction,  and 
the  standard  OSM  would  use  to  review 
such  terminations.  (52  FR  44356.) 

This  rule  was  challenged  and 
subsequently  suspended  on  June  3, 1991 
(53  FR  25036),  in  response  to  a  decision 
rendered  by  the  U.S.  District  Court  for 
the  District  of  Columbia  in  National 
Wildlife  Federation,  et  ai,  v.  Manuel 
Lujan,  Jr.,  et  ai.  No.  88-3345  (D.D.C. 
August  .30. 1590)  [NWFv.  Lujan  I). 

The  suspension  notice  noted  that  it 
was  not  intended  to  affect  the  right  of 
the  Secretary  of  the  Interior  to  appeal 
the  district  court’s  decision.  (56  FR 
25036.)  The  Secretary  appealed  and  on 
December  10, 1991,  the  U.S.  Court  of 
Apeals  for  the  District  of  Columbia 
Circuit  issued  a  decision  which  upheld 
the  suspended  rule.  National  Wildlife 
Federation,  et  ai  v.  Manuel  Lujan,  Jr.,  et 
ai.  No.  90-5352  consolidated  (D.C.  Cir. 
1991)  (AW'F  V.  Lujan  II).  As  explained  in 


detail  under  the  following  heading,  II. 
Discussion  of  Reinstated  Rule,  this 
notice  reinstates  the  suspended  rule 
which  the  court  of  appeals  upheld. 

OSM  will  interpret  the  reinstated  rule 
in  accordance  with  the  court  of  appeal's 
decision  in  NWFv.  Lujan  II,  the  notice 
of  final  rulemaking  under  which  the  rule 
originally  was  promulgated  and  this 
reinstatement  notice. 

II.  Discussion  of  Reinstated  Rule 

Section  700.11(d)  Termination  of 
Jurisdiction 

OSM  is  reinstating  paragraph  (d)  of  30 
CFR  700.11  as  promulgated  on 
November  2, 1988  (53  FR  44356),  which 
sets  forth  the  circumstances  whereby  a 
regulatory  authority  may  terminate 
jurisdiction  on  surface  coal  mining  and 
reclamation  operation  and  the 
circumstances  and  methods  under  which 
a  regulatory  authority  must  reassert 
jurisdiction  over  such  operation. 

Section  700.11  (d)(1)  and  (d)(l)(i) 
provide  that  the  regulatory  authority 
may  terminate  its  jurisdication  under  the 
regulatory  program  over  a  reclaimed  site 
at  an  initial  program  surface  coal  mining 
and  reclamation  operation,  or  increment 
thereof,  if  the  regulatory  authority 
determines  in  writing  that  all 
requirements  imposed  under  the  initial 
program  regulations  at  30  CFR  chapter 
VII,  subchapter  B  had  been  successfully 
completed. 

Section  700.11  (d)(1)  and  (d)(l)(ii) 
provide  that  a  regulatory  authority  may 
terminate  its  jurisdiction  under  the 
regulatory  program  over  the  reclaimed 
site  of  a  permanent  program  surface 
coal  mining  and  reclamation  operation, 
or  increment  thereof,  if  the  regulatory 
authority  determines  in  writing  that  all 
requirements  imposed  under  the 
applicable  regulatory  program  had  been 
successfully  completed,  or  where  a 
performance  bond  was  required,  final 
release  of  the  bond  has  occurred. 

Section  7(X).ll(d)(2)  defines  the 
circumstances  that  would  require  a 
State  regulatory  authority  to  reassert 
jurisdiction  over  a  site  of  a  surface  coal 
mining  and  reclamation  operation 
because  a  prior  (d)(1)  termination  of 
jurisdiction  was  found  to  be  the  result  of 
fraud,  collusion,  or  a  misrepresentation 
of  a  material  fact. 

In  its  digest  of  the  district  court 
decision  the  D.C.  court  of  appeals  noted 
that  the  National  Wildlife  Federation 
(NWF)  claimed  that  it  was  “premature” 
to  terminate  regulatory  jurisdiction  at 
the  time  of  bond  release.  The  district 
court  interpreted  NV/F’s  complaint  not 
simply  as  an  objection  to  timing,  but  an 
attack  on  the  concept  of  terminating 


jurisdiction.  In  striking  down  the 
termination  of  jurisdiction  provisions  of 
§  700.11(d),  the  district  court  read  the 
enforcement  requirements  of  section  521 
(a)(1)  and  (a)(2)  of  the  Act  as  imposing 
“an  ongoing  duty  *  *  *  to  correct 
violations  *  *  •  without  limitation." 

That  court  also  believed  that  allowing 
termination  of  jurisdiction  would 
“hinder”  the  Act’s  goal  of  protecting  the 
environment.  Accordingly,  the  court 
believed  it  proper  to  interpret  Congress’ 
silence  on  the  precise  question  of 
termination  of  jurisdiction  as  a  call  for 
perpetual  regulation.  NWF  \.  Lujan  II, 
slip  op.  at  6. 

In  upholding  section  700.11(d),  the 
court  of  appeals  stated  “(t)he  district 
court’s  opinion  and  NWFs  claim  of 
prematurity  suffer  from  the  same  flaw. 
Section  521  cannot  be  read  to  express  or 
assume  that  regulatory  jurisdiction  over 
a  surface  coal  mining  and  reclamation 
operation  must  continue  forever.”  Id.  at 
6-7. 

The  court  of  appeals  noted  that 
“(b)ecause  the  Act  does  not  evince  a 
clear  congressional  intent  on  the  issue  of 
whether  regulatory  jurisdiction  may 
terminate,  the  question  becomes 
whether  the  Secretary’s  regulation  is 
based  on  a  permissible  interpretation  of 
the  Act.”  The  court  held  that  the  effect 
of  the  regulation  comports  with  the 
statutory  scheme  “in  light  of  the 
language  of  the  regulation  and  the 
interpretation  provided  in  both  the 
preamble  and  the  Secretary’s  brief 

*  *  *.”/dat8-9. 

The  court  held  that  “the  regulation 
itself  clearly  speaks  to  the  concerns 
voiced  by  the  district  court  and  NWF. 
‘(T)he  regulatory  authority  shall  reassert 
jurisdiction  if  *  *  *  the  bond  release 

*  *  *  was  based  upon  fraud,  collusion, 
or  misrepresentation.’  30  CFR 
700.11(d)(2)  (emphasis  added).”  Id.  The 
court  also  held  that  the  regulation 
“strikes  a  reasonable  balance  between 
the  gradual  increase,  due  to  improving 
technology,  in  what  legitimately  may  be 
demanded  of  an  operator,  and  an 
operator’s  need  for  certainty  regarding 
closed  sites.”  Id.  at  10. 

III.  Procedural  Matters 

Administrative  Procedure  Act 

Good  cause  exists  under  5  U.S.C. 
553(b)  of  the  Administrative  Procedure 
Act  that  this  reinstatement  be  published 
without  the  general  opportunity  for 
notice  and  comment  otherwise  required 
by  this  section.  As  discussed  above,  the 
present  document  merely  reinstates 
provisions  previously  remanded  by  the 
D.C.  District  Court  but  later  upheld  by 


Federal  Register  /  Vol.  57,  No.  70  /  Friday,  April  10,  1992  /  Rules  and  Regulations 


12463 


the  D.C.  Circuit  Court  of  Appeals.  The 
requisite  opportunity  for  notice  and 
comment  for  the  reinstated  provisions 
was  provided  in  the  1987  proposed 
rulemaking  for  30  CFR  700.11(d)  at  52  FR 
24092. 

Effect  of  Reinstatement  in  Federal 
Program  States  and  on  Indian  Lands 

The  reinstated  rule  applies  through 
cross-referencing  in  those  States  with 
Federal  programs  and  on  Indian  lands. 
The  States  with  Federal  programs  are 
California,  Georgia.  Idaho, 
Massachusetts.  Michigan,  North 
Carolina,  Oregon,  Rhode  Island,  South 
Dakota,  Tennessee,  and  Washington. 

The  Federal  programs  for  these  States 
appear  at  30  CFR  parts  905,  910,  912,  921, 
922,  933,  937, 939,  941,  942,  and  947, 
respectively. 

The  reinstated  rule  applies  on  Indian 
lands  through  cross-referencing  in  the 
Federal  program  for  Indian  lands  at  30 
CFR  part  750. 

Effect  on  State  Programs 

Following  reinstatement  of  this  rule, 
OSM  will  evaluate  permanent  State 
regulatory  programs  approved  under 
section  503  of  the  Act  to  determine 
whether  any  changes  in  these  programs 
will  be  necessary.  If  the  Director 
determines  that  certain  State  provisions 
should  be  amended  in  order  to  be  made 
no  less  effective  than  the  reinstated  rule, 
the  individual  States  will  be  notified  in 
accordance  with  the  provisions  of  30 
CFR  732,17. 

Executive  Order  12291 

The  DOI  has  examined  this  notice  of 
reinstatement  according  to  the  criteria 
of  Executive  Order  12291  (February  17, 
1981}  and  has  determined  that  it  is  not 
major  and  does  not  require  a  regulatory 
impact  analysis.  The  promulgation  in 
1988  of  this  rule  being  reinstated  was 
not  a  major  action  and  for  the  same 
reasons,  neither  is  this  reinstatement. 

Regulatory  Flexibility  Act 

The  DOI  also  has  determined, 
pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  that  the 
reinstatement  will  not  have  significant 
economic  impact  for  the  same  reasons 
that  promulgation  of  the  rule  in  1988  did 
not  have  such  an  impact. 

Federal  Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
and  assigned  clearance  number  1029- 
0094.  Public  reporting  burden  of  this 
information  is  estimated  to  average  one 


hour  per  response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  the  burden,  to  Information 
Collection  Clearance  OfHcer,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Ave., 
NW.,  Washington,  DC  20240;  and  the 
Office  of  Information  and  Regulatory 
Affairs,  OfHce  of  Management  and 
Budget,  Washington,  DC  20503. 

National  Environmental  Policy  Act 

The  effect  of  the  regulation  being 
reinstated  by  this  notice  is  covered  in  an 
Environmental  Assessment  (EA) 
prepared  by  the  DOI,  This  is  the  EA 
prepared  prior  to  promulgation  of  the 
November  2, 1988,  final  rule  at  30  CFR 
700.11(d)  (referenced  at  53  FR  44356), 
This  document  is  on  file  at  the  OSM 
Administrative  Record,  room  5131, 1100 
L  Street,  NW.,  Washington,  DC  20240. 

Author 

The  author  of  this  notice  of 
reinstatement  is  John  A.  Trelease,  Office 
of  Surface  Mining  Reclamation  and 
Enforcement  1951  Constitution  Avenue, 
NW..  Washington,  DC  20240;  Telephone 
(202)  208-2550  (Commercial)  or  268-2550 
(FTS). 

List  of  Subjects  in  30  CFR  Part  700 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  Surface  mining, 
Undergroimd  mining. 

Accordingly,  30  CFR  part  700  is 
amended  as  set  forth  below: 

Dated:  February  28, 1992. 

Hairy  M.  Snyder, 

Director,  Office  of  Surface  Mining 
Reclamation  and  Enforcement 

SUBCHAPTER  A— GENERAL 

PART  700— GENERAL 

1.  The  authority  citation  for  part  700 
continues  to  read  as  follows: 

Authority:  Pub.  L  95-87, 91  Stat.  445  (30 
U.S.C.  1201  et  seq.],  and  Pub.  L  100-34. 

§700.11  [Amended] 

2.  Section  700.11(d)  is  reinstated  in 
full. 

[FR  Doc.  92-8294  Filed  4-9-92: 8:45  am) 
BILUNO  CODE  4310-0S-M 


DEPARTMENT  OF  EDUCATION 
34  CFR  Part  222 
RIN  1810-AA20 

Assistance  for  Local  Educational 
Agencies  in  Areas  Affected  by  Federal 
Activities  and  Arrangements  for 
Education  of  Children  Where  Local 
Educational  Agencies  Cannot  Provide 
Suitable  Free  Public  Education 

AGENCY:  Department  of  Education. 
ACTION:  Final  Regulations. 

summary:  The  Department  amends  the 
regulations  governing  section  2  of  Public 
Law  81-874,  the  Impact  Aid 
maintenance  and  operations  assistance 
program  law.  These  final  regulations 
implement  an  amendment  made  to 
Public  Law  81-874  by  section  722(a)  of 
the  Excellence  in  Mathematics,  Science 
and  Engineering  Education  Act  of  1990, 
Public  Law  101-589,  which  added 
section  2(f)  to  Public  Law  81-874.  These 
provisions  will  affect  the  amount  of  a 
school  disLict's  payment  under  section  2 
of  Public  Law  81-874. 

EFFECTIVE  DATE:  These  regulations  take 
effect  either  45  days  after  publication  in 
the  Federal  Register  or  later  if  the 
Congress  takes  certain  adjournments.  If 
you  want  to  know  the  effective  date  of 
these  regulations,  call  or  write  the 
Department  of  Education  contact 
person.  A  document  announcing  the 
effective  date  will  be  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Charles  Hansen,  Director,  Impact 
Aid  Program,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  SW., 
room  2077,  Washington,  DC  20202-6244. 
Telephone:  (202)  401-3637.  Deaf  and 
hearing  impaired  individuals  may  call 
the  Federal  Dual  Party  Relay  Service  at 
1-800-877-8339  (in  the  Washington,  DC 
202  area  code,  telephone  708-9300) 
between  8  a.m.  and  7  p.m..  Eastern  time. 
SUPPLEMENTARY  INFORMATION: 
Background 

Public  Law  81-874,  as  amended,  20 
U.S.C.  236  through  241-1  and  242 
through  244,  known  as  the  Impact  Aid 
maintenance  and  operations  assistance 
program  law,  authorizes  payments  to 
local  educational  agencies  (LEAs)  that 
are  financially  burdened  by  a  reduced 
local  real  property  tax  base  resulting 
from  the  Federal  acquisition  of  real 
property  or  by  an  increased  student 
population  due  to  Federal  activities. 
Section  2  of  the  law  authorizes 
payments  to  certain  LEAs  that 
experience  Hnancial  burdens  due  to  the 
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Federal  acquisition,  generally  since 
1938,  of  real  property  within  the  school 
districts.  Regulations  governing  the 
Impact  Aid  maintenance  and  operations 
assistance  program  are  found  at  34  CFR 
part  222. 

On  November  11, 1990,  the  President 
signed  into  law  the  Excellence  in 
Mathematics,  Science  and  Engineering 
Education  Act  of  1990,  Public  Law  101- 
589.  Section  722(a)  of  Public  Law  101- 
589,  which  adds  paragraph  (f)  to  section 
2  of  Public  Law  81-874,  creates  an 
exception  to  one  of  the  general  section  2 
eligibility  requirements.  Under  that 
general  eligibility  requirement  (section 
2(a)(1)(C)  of  Pub.  L  81-874),  the  United 
States  must  have  acquired,  in  the 
aggregate,  at  least  10  percent  of  the  total 
assessed  value  of  real  property  within  a 
school  district  since  1938  for  the  district 
to  qualify  for  section  2  assistance.  New 
section  2(f)  permits  a  school  district  to 
meet  this  eligibility  requirement  if  the 
school  district  (1)  as  demonstrated  by 
written  eridence  from  the  United  States 
Forest  Service,  satisfactory  to  the 
Secretary,  contains  between  50,000  and 
55,000  acres  of  land  that  has  been 
acquired  by  the  Forest  Service  between 
1915  and  1990,  and  (2)  serves  a  county 
chartered  by  State  law  in  1875. 

These  fmal  regulations  implement  this 
eligibility  exception  with  respect  to  both 
regular  and  consolidated  LEAs.  In 
addition,  the  regulations  clarify  that 
both  the  eligibility  and  entitlement 
under  section  2  of  a  school  district  that 
meets  this  eligibility  exception  will  be 
calculated  based  upon  federally  owned, 
tax-exempt  land  that  was  acquired  by 
the  Forest  Service  between  1915  and 
1990,  as  well  as  the  generally  eligible 
federally  owned  tax-exempt  real 
property  acquired  by  the  United  States 
after  1938. 

On  September  13, 1991,  the 
Department  published  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
amendment  in  the  Federal  Register.  The 
NPRM  includes  a  specific  explanation  of 
the  changes  being  made  by  this  final 
regulation  56  FR  46670-46671 
(September  13, 1991).  There  are  no 
differences  between  that  NPRM  and 
these  final  regulations. 

Public  Comment 

In  the  NPRM  the  Secretary  invited 
comments  on  the  proposed  regulations. 
The  only  comment  the  Secretary 
received  suggested  that  the  section  2 
eligibility  exception  implemented  by 
these  regulations  was  too  strict  for  some 
local  educational  agencies  to  meet,  in 
that  the  number  of  reqwred  acres  of 
United  States  Forest  ^rvice  land  was 
too  high.  However,  the  Department  is 
not  legally  authorized  to  make  any 


change  to  respond  to  this  comment 
under  the  applicable  statutory  authority. 
The  Secretary  has  made  no  changes  in 
these  regulations  since  publication  of 
the  NPRM. 

Executive  Order  12291 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12291.  They  are  not  classified  as  major 
because  they  do  not  meet  the  criteria  for 
major  regulations  established  in  that 
order. 

Paperwork  Reduction  Act  of  1980 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1980  and  have  been 
found  to  contain  no  information 
collection  requirements. 

List  of  Subjects  in  34  CFR  Part  222 

Education,  Education  of  the 
handicapped.  Elementary  and 
secondary  education.  Federally  affected 
areas.  Grant  program — education.  Public 
housing. 

(Catalog  of  Federal  Domestic  Assistance 
Number  64.041,  Impact  Aid — Maintenance 
and  Operations.) 

Dated:  March  20. 1992. 

David  Kearns, 

Deputy  Secretary  of  Education. 

The  Secretary  amends  part  222  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  222— ASSISTANCE  FOR  LOCAL 
EDUCATIONAL  AGENCIES  IN  AREAS 
AFFECTED  BY  FEDERAL  ACTIVITIES 
AND  ARRANGEMENTS  FOR 
EDUCATION  OF  CHILDREN  WHERE 
LOCAL  EDUCATIONAL  AGENCIES 
CANNOT  PROVIDE  SUITABLE  FREE 
PUBLIC  EDUCATION 

1.  The  authority  citation  for  part  222 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  236-241-1  and  242-244, 
unless  otherwise  noted. 

2.  Section  222.91  is  amended  by 
adding,  in  alphabetical  order,  a  new 
definition  of  “Eligible  Federal  property", 
and  revising  the  authority  citation,  to 
read  as  follows: 

§  222.91  What  definitions  apply  to  this 
subpart? 

*  «  •  *  • 

Eligible  Federal  Property 

The  term  means  section  2  "Federal 
property”  as  defined  in  $  222.3,  that 
meets  the  following  additional 
requirements: 

(1)  For  LEAs  that  are  eligible  under 
the  general  10  percent  requirement  in 
§  222.94(a)(1)  or,  if  based  upon  former 


districts,  in  S  222.102(b)(l)(ii)(A).  only 
Federal  property  that — 

(1)  The  United  States  has  acquired 
since  1938;  and 

(ii)  Was  not  acquired  by  exchange  for 
other  Federal  property  that  the  United 
States  owned  within  the  school  district 
before  1939. 

(2)  For  LEAs  that  are  eligible  under 
the  eligibility  exception  in  §  222.94(a)(2) 
or,  if  based  upon  former  districts,  in 

§  222.102(b)(l)(ii)(B),  only  Federal 
property  that — 

(i) (A)  The  United  States  has  acquired 
since  1938;  and 

(B)  Was  not  acquired  by  exchange  for 
other  Federal  property  that  the  United 
States  owned  within  the  school  district 
before  1939;  or 

(ii)  Is  land  acquired  by  the  United 
States  Forest  Service  between  1915  and 
1990. 

(Authority:  20  U.S.C.  237  (a)  and  (f)) 

3.  Section  222.94  is  amended  by 
revising  paragraph  (a),  revising  the  first 
sentence  of  paragraph  (c).  by  revising 
paragraph  (d)  introductory  text  and 
paragraphs  (d)(1)  introductory  text  and 
(d)(2)  introductory  text,  and  revising  the 
authority  citation  to  read  as  follows; 

§  222.94  What  criteria  must  be  met 
regardirtg  Federal  acquisition  of  real 
property  in  a  achool  district? 

(a)  For  an  LEA  to  be  eligible  to  receive 
financial  assistance  under  section  2,  the 
LEA  must  meet  the  following  criteria: 

(1)  The  United  States  must  own  or 
acquire  “eligible  Federal  property,”  as 
that  term  is  defined  in  §  222.91,  within 
the  school  district  of  the  LEA.  that  has 
an  aggregate  assessed  value  of  10 
percent  or  more  of  the  assessed  value  of 
all  real  property  in  the  school  district, 
based  upon  the  assessed  values  of  the 
eligible  Federal  property  and  of  all  real 
property  (including  that  Federal 
property)  on  the  date  or  dates  of 
acquisition  of  the  eligible  Federal 
property;  or 

(2)  Beginning  with  fiscal  year  1991,  the 
school  district  of  the  LEA — 

(i)  As  demonstrated  by  written 
evidence  from  the  United  States  Forest 
Service  satisfactory  to  the  Secretary, 
contains  between  50,000  and  55,000 
acres  of  land  that  has  been  acquired  by 
the  United  States  Forest  Service 
between  1915  and  1990;  and 

(ii)  Serves  a  county  chartered  by  State 
law  in  1875. 

•  *  «  *  * 

(c)  If,  during  any  fiscal  year,  the 
United  States  sells,  transfers,  is 
otherwise  divested  of  ownership  of,  or 
relinquishes  an  interest  in  or  restriction 
on.  Federal  property  upon  which  an 
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lea's  eligibility  is  based,  the  Secretary 
redetermines  the  LEA's  eligibility  for  the 
following  fiscal  year,  based  upon  the 
remaining  eligible  Federal  property,  in 
accordance  with  paragraph  (aj  of  this 
section.  *  *  * 

(d)  Except  as  provided  imder 
paragraph  (a](2]  of  this  section,  the 
Secretary’s  determinations  and 
redeterminations  of  eligibility  under  this 
section  are  based  on  the  following 
documents; 

(1)  For  an  initial  determination  of 
eligibility  under  paragraph  (a)  of  this 
section  for  a  new  section  2  applicant  or 
newly  acquired  eligible  Federal 
property,  only  upon — 
***** 

(2)  For  a  redetermination  of  an  LEA's 
eligibility  imder  paragraph  (c)  of  this 
section,  only  upon — 

***** 

(Authority:  20  U.S.C.  237(a)(1),  (e),  and  (f)) 

4.  Section  222.95  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  222.95  What  constttutes  a  substantial 
and  continuing  financial  burden? 

(a)  An  LEA  is  eligible  to  receive 
section  2  assistance  only  if  acquisition 
of  the  eligible  Federal  property  places  a 
substantial  and  continuing  financial 
burden  on  the  LEA. 
***** 

5.  Section  222.96  is  amended  by 
revising  the  introductory  text  and  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  222.96  When  Is  an  LEA  not  substantially 
compensated  from  Federal  activity? 

An  LEA  is  eligible  to  receive  section  2 
assistance  only  if  the  LEA  is  not  being 
substantially  compensated,  by  increases 
in  local  revenue  from  Federal  activities 
with  respect  to  the  eligible  Federal 
property  in  the  school  district,  for  the 
loss  of  local  revenue  resulting  from 
Federal  acquisition  of  that  real  property. 
The  Secretary  considers  that  an  L^  is 
being  substantially  compensated  by 
increases  in  local  revenue  from  the 
carrying  on  of  Federal  activities  with 
respect  to  the  eligible  Federal  property 
if — 

(a)  The  LEA  receives  new  or 
increased  local  revenue  that  is 
generated  directly  from  the  eligible 
Federal  property  or  activities  in  or  on 
that  property;  and 
***** 

6.  Section  222.98  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  222.98  How  Is  an  LEA’S  section  2 
maximum  entitlement  determined? 


(a)  In  accordance  with  §  222.99,  the 
Secretary  Hrst  establishes  an  estimate  of 
what  the  total  assessed  value  of  the 
eligible  Federal  property  would  be  if  it 
were  on  the  tax  rolls  in  the  fiscal  year 
for  which  assistance  is  sought 
(“estimated  current  assessed  value’’), 
based  on  the  classification,  character, 
and  condition  of  that  property  as  it  was 
when  acquired  by  the  United  States.  The 
Secretary  does  not  include  in  this  figure 
any  estimated  current  assessed  value 
for  improvements  or  other  changes 
made  in  or  on  the  eligible  Federal 
property  after  the  Federal  acquisition. 
***** 

S  222.99  [Amended] 

7.  In  §  222.99,  revise  the  words 
"Federal  property’’  to  read  “eligible 
Federal  property”  each  time  they  appear 
in  the  heading,  paragraphs  (b) 
introductory  text,  (b)(1)  introductory 
text,(b)(l)(i),(b)(l)(u),  (b)(2) 
introductory  text,  (b)(2)(iii),  (b)(3) 
introductoty  text,  (b)(3)(i),  (b)(3)(ii)(A), 
and  (b)(3)(ii)(B),  and  revise  the  au&ority 
citation  to  read  “(Authority:  20  U.S.C. 

237  (a)  and  (f))’’. 

8.  Section  222.101  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  222.101  How  Is  an  LEA’s  section  2  need- 
based  entitlement  determined? 
***** 

(a)  The  Secretary  divides  the  total 
estimated  current  assessed  value 
established  under  S  222.98(a)  by  the  sum 
of  that  estimated  current  assessed  value 
and  the  actual  current  assessed  value  of 
all  other  real  property  within  the  school 
district  of  the  applicant. 
***** 

9.  Section  222.102  is  amended  by 
revising  paragraphs  (b)(1)  (i)  and  (ii),  the 
introductory  text  of  paragraph  (c), 
paragraphs  (c)(1)  and  (c)(2)(i),  and  the 
authority  citation  to  read  as  follows: 

S  222.102  How  ar«  section  2  eligibility  and 
entitlement  determined  for  an  LEA  formed 
by  consolidation  of  school  districts? 
***** 

(b) *  *  * 

(1)  *  *  * 

(i)  At  the  time  of  consolidation 
contained  some  eligible  Federal 
property;  and 

(ii)  For  the  year  of  application — 

(A)  Contains  within  its  former 

boundaries  eligible  Federal  property, 
that  has  an  aggregate  assessed  value  of 
10  percent  or  more  of  the  assessed  value 
of  all  real  property  (including  the 
eligible  Federal  property)  in  the  former 
school  district,  based  upon  the  assessed 
values  of  the  eligible  Federal  property 
and  of  all  real  property  (including  that 


Federal  property)  on  the  date  or  dates  of 
acquisition  of  the  eligible  Federal 
property;  or 

(B)  Begiiming  with  fiscal  year  1991, 
meets  the  description  in  S  222.94(a)(2); 
and 

***** 

(c)  Entitlement  Except  as  otherwise 
limited  by  law  or  the  amount  of 
appropriated  funds,  an  LEA  that  meets 
the  eligibility  criteria  in  paragraph  (b)  of 
this  section  on  the  basis  of  a  former 
school  district  is  entitled  to  financial 
assistance  under  section  2  in  an  amount 
equal  to  the  lesser  of  the  maximum 
entitlement  or  the  need-based 
entitlemenL  which  are  determined  as 
follows: 

(1)  For  each  former  school  district 
meeting  the  eligibility  criteria  in 
paragraph  (b)(1)  of  this  section,  the 
Secretary  determines  a  maximum 
entitlement  figure  in  accordance  with 

§  222.98.  If  more  than  one  former  school 
district  is  eligible,  the  Secretary 
combines  the  maximum  entitlement 
figures  for  all  eligible  former  school 
districts  within  the  LEA  to  determine  the 
LEA’s  total  maximum  entitlement. 

(2)  *  *  * 

(i)  Dividing  the  total  estimated  current 
assessed  value  for  all  eligible  Federal 
property  meeting  the  criteria  in 
paragraph  (b)(l)(ii)  of  this  section,  that 
is  within  former  school  districts  meeting 
the  criteria  in  paragraph  (b)(1)  of  this 
section,  by  the  sum  of  that  estimated 
current  assessed  value  and  the  actual 
current  assessed  value  of  all  other  real 
property  within  the  consolidated  LEA; 
and 

***** 

(Authority:  20  U.S.C.  237  (c)  and  (f)(5)) 

[FR  Doc.  92-6193  Filed  4-9-92;  8:45  am] 

BUJJNQ  CODE  4000-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  89-429;  RM-6874;  RM- 
7206;  RM-7256] 

Radio  Broadcasting  Services; 
Wellington,  Wichita  and  Andover,  KS 

agency:  Federal  Communications 
Commission. 

action:  Final  rule;  correction. 

summary:  This  document  corrects  a 
final  rule  adopted  in  this  proceeding,  57 
FR  11432,  April  3, 1992,  to  include  the 
opening  of  a  filing  window  for  the 
allotment  of  Channel  230C3  at  Andover, 
Kansas. 
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OATES:  Effective  May  15, 1992.  The 
window  period  for  filing  applications  for 
Channel  230C3  at  Andover  will  open  on 
May  16, 1992,  and  close  on  June  18, 1992. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Roger,  Mass  Media  Bureau, 
(202)  634-6530. 

Federal  Communications  Commission. 
Midiael  C  Ruger, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  92-6344  Filed  4-9-92;  B:45  am] 
nUJNQ  CODE  67t2-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the 
proposed  issuar>ce  of  rules  and 
regulations.  The  purpose  of  these  notices 
is  to  give  interested  persons  an 
opportunity  to  participate  in  the  rule 
making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  92-NM-36-AD] 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  notice  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 
repetitive  inspections  to  detect  cracks  in 
various  areas  of  the  fuselage  internal 
structure,  and  repair,  if  necessary.  This 
proposal  is  prompted  by  results  of 
fatigue  tests  that  identified  areas  of  the 
fuselage  internal  structure  where  fatigue 
cracks  have  occurred.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  loss  of  the  structural 
integrity  of  the  fuselage. 

DATES:  Comments  must  be  received  by 
June  2, 1992. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  92-NM-36- 
AD,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056.  Conunents  may 
be  inspected  at  this  location  between  9 
a.m.  and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACr. 
Mr.  Steven  C.  Fox,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  Seattle 


Aircraft  Certification  Office.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue  SW.,  Renton,  Washington 
90055-4056;  telephone  (206)  227-2777; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light  of 
the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to 
Docket  Number  92-NM-36-AD.”  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
92-NM-36-AD,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056. 

Discussion 

The  manufacturer  has  recently 
conducted  a  structural  review  of  the 
Model  747.  The  FAA  participated  in  this 
review,  as  well  as  the  Boeing  Model  747 
Structures  Working  Group  (SWG),  a 
team  established  as  a  result  of  the 
efforts  of  the  Airworthiness  Assurance 
Task  Force.  Results  of  recent  extended 
pressure  fatigue  tests  completed  on  a 


Boeing  Model  747-lOOSR  series  airplane 
above  22,000  pressure  cycles  have 
confirmed  areas  of  the  Pelage  internal 
struct\u«  where  frame  fatigue  cracks 
have  occurred  in  service  or  are  likely  to 
occur.  To  ensure  the  structural  integrity 
of  the  fuselage  frame  beyond  the  design 
life  of  the  airplane,  and  to  detect  the 
subject  fatigue  cracking  in  a  timely 
matmer,  the  SWG  has  recommended 
that  inspections  for  fxiselage  frame 
fatigue  cracks  in  most  of  the  affected 
areas  be  accomplished  on  airplanes  that 
have  accumulated  22,000  flight  cycles.  In 
the  Section  46  upper  lobe  frames,  the 
SWG  has  recommended  that  these 
inspections  be  accomplished  on 
airplanes  that  have  accumulated  25,000 
flight  cycles  because  cracks  have 
appeared  in  this  area  somewhat  later 
than  in  the  other  afrected  areas.  Failure 
to  detect  and  repair  cracks,  as 
necessary,  could  lead  to  the  inability  to 
withstand  fail-safe  loads,  and  reduced 
structural  integrity  of  the  fuselage. 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-53-2349, 
dated  June  27, 1991,  that  describes 
procedures  for  repetitive  close  internal 
visual  inspections  to  detect  cracks  in 
various  areas  of  the  fuselage  internal 
structure,  and  repair,  if  necessary. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  repetitive  close  internal  visual 
inspections  to  detect  cracks  in  various 
areas  of  the  fuselage  internal  structure, 
and  repair,  if  necessary.  The  actions 
would  be  required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

There  are  approximately  610  Boeing 
Model  747  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  181  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1,746  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $17,381,430. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
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various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this  proposal 
would  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  proposed  regulation  (1) 
is  not  a  “major  rule"  under  Executive 
Order  12291;  (2)  is  not  a  “significant 
rule"  under  the  DOT  Regulatory  Policies 
and  Procedures  (44  FR 11034,  February 
26. 1979);  and  (3)  if  promulgated,  will  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
A  copy  of  the  draft  regulatory 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy  of 
it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  “ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  of  the 
Federal  Aviation  Regulations  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  1354(a),  1421  and  1423: 
49  U.S.C.  106(g);  and  14  CFR  11.89. 

§  39.13  [Amendedl 

2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

Boeing:  Docket  92-NM-36-AD. 

Applicability:  Model  747  series  airplanes; 
as  listed  in  Boeing  Service  Bulletin  747-53- 
2349,  dated  June  27, 1991;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  loss  of 
the  structural  integrity  of  the  fuselage, 
accomplish  the  following: 

(a)  Mor  to  the  accumulation  of  22,000  total 
flight  cycles,  or  within  1,000  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  unless  previously  accomplished 
within  the  last  2,000  flight  cycles;  and 
thereafter  at  intervals  not  to  exceed  3,000 
flight  cycles:  Perform  a  detailed  visual 
internal  inspection  to  detect  cracks  in  the 
areas  of  the  fuselage  internal  structure  listed 
below,  in  accordance  with  Boeing  Service 
Bulletin  747-53-2349,  dated  June  27, 1991;  and 
prior  to  further  flight,  repair  any  cracks 
detected,  in  accordance  with  FAA-approved 
procedures. 

(1)  Sections  41  and  42  upper  deck  floor 
beams. 

(2)  Section  42  upper  lobe  frames. 

(3)  Section  46  lower  lobe  frames. 


(4)  Section  42  lower  lobe  frames. 

(5)  Main  entry  door  cutouts. 

(6)  Section  41  body  station  260,  340,  and  400 
bulkheads. 

(7)  Main  entry  doors. 

(b)  Prior  to  the  accumulation  of  25,000  total 
flight  cycles,  or  within  1,000  flight  cycles  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  unless  previously  accomplished 
within  the  last  2,000  flight  cycles;  and 
thereafter  at  intervals  not  to  exceed  3,000 
flight  cycles:  Perform  a  detailed  visual 
internal  inspection  to  detect  cracks  in  the 
Section  46  upper  lobe  frames,  in  accordance 
with  Boeing  Service  Bulletin  747-53-2349, 
dated  June  27, 1991;  and  prior  to  further  flight, 
repair  any  cracks  detected,  in  accordance 
with  FAA-approved  procedures. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time,  which 
provides  an  acceptable  level  of  safety,  may 
be  used  when  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA,  Transport  Airplane  Directorate.  The 
request  shall  be  forwarded  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
concur  or  comment  and  then  send  it  to  the 
Manager,  Seattle  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  FAR  21.197  and  21.199  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Renton,  Washington,  on  April  1, 
1992. 

David  G.  Hmiel, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  92-8315  Filed  4-9-92;  8:45  am] 
BILUNQ  CODE  4910-13-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and 
investigations,  committee  meetings,  agency 
decisions  and  rulings,  delegations  of 
authority,  filing  of  petitions  arKf 
applications  and  agency  statements  of 
organization  and  functions  are  examples 
of  documents  appearing  in  this  section. 


ACTION 

Information  Collection  Request  Under 
Review 

agency:  action, 
summary:  Under  the  Paperwork 
Reduction  Act  (44  U.S.C.,  chapter  35), 
the  Office  of  Management  and  Budget 
(OMB)  reviews  and  acts  upon  proposals 
to  collect  information  from  the  public  or 
to  impose  recordkeeping  requirements. 
ACTION  has  submitted  three  copies  of 
the  attached  information  collection 
proposal  to  OMB.  This  proposal  amends 
and  supersedes  an  earlier 
announcement  which  appeared  in  the 
Federal  Register  (FR)  on  March  18, 1992, 
and  extends  the  deadline  for  comment 
to  April  24. 1992.  OMB  and  ACTION  will 
consider  comments  on  the  proposed 
collection  of  information  and 
recordkeeping  requirements  including 
all  comments  received  regarding  the 
previous  FR  announcement.  ACTION  is 
requesting  an  expedited  review  by  OMB 
with  final  action  by  April  24, 1992. 
OATES:  OMB  and  ACTION  will  consider 
comments  received  by  two  weeks  from 
the  date  of  publication.  Comments  are  to 
be  directed  to  both  of  the  following 
addresses: 

Janet  Smith,  ACTION  Clearance  Officer, 
ACTION,  1100  Vermont  Avenue,  NW., 
Washington,  DC.  20525,  Telephone 
(202)  606-5245. 

Daniel  Chenok,  Desk  Officer  for 
ACTION,  Office  of  Management  and 
Budget,  3200  New  Executive  Office 
Bldg.,  Washington,  DC  20503. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Action  Issuing  Proposal: 
Equal  Opportunity  Staff 

Title  of  Form:  Handicap  Accessibility 
Self-Evaluation  Checklist 
Need  and  Use:  Section  504  of  the 
Rehabilitation  Act  of  1973,  as  amended, 
prohibits  discrimination  on  the  basis  of 
disability  by  recipients  of  Federal 
financial  assistance.  Section  417  of  the 
Domestic  Volunteer  Service  Act,  Public 


Law  93-113,  defines  recipient  of  Federal 
financial  assistance  as  any  place  a 
volunteer  is  assigned  under  one  of 
ACTION’S  programs.  Regulations 
implementing  section  504  (45  CFR 
1232.7(c))  require  that  recipients  of 
Federal  financial  assistance  determine  if 
physical  barriers  in  facilities  or 
programmatic  barriers  cause 
discrimination  against  individuals  with 
disabilities  by  preventing  or  interfering 
with  their  participation  in  programs 
conducted  by  the  particular  recipient. 
This  nonmandatory  checklist  included 
in  a  revision  of  the  ACTION  Handicap 
Accessibility  Guidebook  (Directive  240), 
is  one  way  by  which  a  recipient  may 
conduct  its  handicap  accessibility  self- 
evaluation.  Although  prior  versions  of 
this  guidebook  required  the  use  of  the 
ACTION  checklist  or  a  similar  Federal 
survey,  recipients  may  use  alternative 
Federal  or  State  procedures  in  order  to 
comply  with  these  regulations.  Further, 
any  recipient  which  has  already 
completed  the  self-evaluation  is  not 
required  to  conduct  a  new  self- 
evaluation. 

With  this  amendment  to  the  FR  notice 
of  3/18,  ACTION  is  recommending  that 
a  copy  of  the  documentation  on  work 
station/site  self-evaluations  and 
transition  plans  be  submitted  to  the 
OAVP  sponsor  or  VISTA  project  so  the 
sponsor  or  project  can  more  easily 
determine  Ae  accessibility  of  the 
program  when  viewed  in  its  entirety. 

The  "Handicap  Accessibility  Self- 
Evaluation  Certification”  is  the  only 
form  required  by  ACTION  to  be 
completed  by  the  OAVP  sponsors  and 
work  stations  as  well  as  VISTA  projects 
and  sites.  Each  OAVP  work  station  and 
VISTA  site  must  submit  this  form  to  its 
sponsor  or  project.  The  OAVP  sponsor 
or  VISTA  project  then  submits  a  form  to 
its  ACTION  State  program  office  for  the 
entire  program. 

Type  of  Request:  Existing  collection  in 
use  without  an  OMB  control  number. 

Frequency  of  Collection:  Non¬ 
recurring. 

General  Description  of  Respondents: 
ACTION  sponsors  and  stations. 

Estimated  Number  of  Responses: 
54,000. 

Estimated  Annual  Reporting  or 
Disclosure  Burden:  108,000  hours. 


Dated:  April  7, 1992. 
jane  A.  Kenny, 

Director,  ACTION. 

Handicap  Accessibility  Checklist 

A.  Program  Accessibility 

B.  Building  and  Site  Accessibility 

This  checklist  is  presented  as  a  guide  to 
identify  physical  barriers  that  might  restrict 
program  access  to  individuals  with 
disabilities.  Use  of  this  checklist  is  not 
mandatory.  The  building/site  criteria  are 
based  on  the  Uniform  Federal  Accessibility 
Standards  (UFAS)  and  specific  citations  are 
provided.  If  you  answer  "No"  to  any  of  the 
questions,  it  does  not  necessarily  mean 
noncompliance  because  other  methods  of 
providing  program  access  may  be  used. 

This  checklist  is  available  on  audio 
cassette  or  in  large  print  from  ACTION, 

Equal  Opportunity  Director,  1100  Vermont 
Avenue,  NW.,  Washington,  DC  20525-(202 
606-4812  (voice)),  (202  606-5256  (TDD)). 

Program  Accessibility  Suggestions  for  a  Self- 
Evaluation 

Background 

A  grantee  may  not  deny  the  benefits  of  its 
programs,  activities,  and  services  to 
individuals  with  disabilities  because  its 
facilities  are  inaccessible.  A  grantee's 
services,  programs,  or  activities,  when 
viewed  in  their  entirety,  must  be  readily 
accessible  to  and  usable  by  individuals  with 
disabilities.  This  standard,  known  as 
“program  accessibility,"  applies  to  all 
existing  facilities  of  B  grantee.  Grantees, 
however,  are  not  necessarily  required  to 
make  each  of  their  existing  facilities 
accessible. 

Grantees  may  achieve  program 
accessibility  by  a  number  of  methods.  In 
many  situations,  providing  access  to  facilities 
through  structural  methods,  such  as  alteration 
of  existing  facilities  and  acquisition  or 
construction  of  additional  facilities,  may  be 
the  most  efficient  method  of  providing 
program  accessibility.  A  grantee  may, 
however,  pursue  alternatives  to  structural 
changes  in  order  to  achieve  program 
accessibility.  Nonstructural  methods  include 
acquisition  or  redesign  of  equipment, 
assignment  of  aides  to  beneficiaries,  and 
provision  of  services  at  alternate  accessible 
sites. 

A  self-evaluation  is  a  grantee's  assessment 
of  its  current  policies  and  practices  to 
determine  whether  there  are  obstacles  to  the 
grantee's  program  or  activities.  The  self- 
evaluation  identifies  and  corrects  those 
policies  and  practices  that  are  inconsistent 
with  section  504  requirements.  As  part  of  the 
self-evaluation,  a  grantee  should: 

1.  Identify  all  of  the  grantee's  programs, 
activities,  and  services;  and 
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2.  Review  all  the  policies  and  practices  that 
govern  the  administration  of  the  grantee's 
programs,  activities,  and  services. 

Normally,  a  grantee's  policies  and  practices 
are  reflected  in  its  regulation,  administrative 
manuals  or  guides,  policy  directives,  and 
memoranda.  Other  practices,  however,  may 
not  be  recorded  and  may  be  based  on 
custom. 

Once  a  grantee  has  identified  its  policies 
and  practices,  it  should  analyze  whether 
these  policies  and  practices  adversely  affect 
the  full  participation  of  individuals  with 
disabilities  in  its  programs,  activities  and 
services.  In  this  regard,  a  grantee  should  be 
mindful  that  although  its  policies  and 
practices  may  appear  harmless,  they  may 
result  in  denying  individuals  with  disabilities 
the  full  participation  of  its  programs, 
activities,  or  services.  List^  below  are 
several  areas  a  grantee  should  consider  when 
conducting  its  self-evaluation. 

Element  1:  Participation  of  Individuals  With 
Disabilities  in  the  Self-Evaluation  Process 
(see  TAG-«8-e)>: 

A.  Are  individuals  with  disabilities  and 
other  interested  persons  involved  in  the  self- 
evaluation  process? 

B.  Is  the  general  public  involved  in  the  self- 
evaluation  process? 

Element  2:  Policies  and  Practices  That  limit 
the  Paitidpatioo  of  Individuals  With 
Disabilities  in  the  Organization’s  Pro^ams 
and  Activities 

Consider  your  organization's  formal  and 
informal  program  eligibility  and  admission 
criteria  or  licensing  standards.  Particular 
attention  should  be  paid  to  policies 
incorporating  or  establishing: 

— Physical  or  mental  htness  or  performance 

requirements; 

— Safety  standards; 

— ^Testing  requirements; 

— Educational  requirements; 

— Work  experience  requirements; 

— Requirements  based  on  disability, 

— ^Requirements  that  prohibit  participation 

because  of  disability;  and 
— Insurability  requirements. 

Do  any  of  these  standards  or  requirements 
have  the  direct  or  indirect  effect  of  excluding 
or  limiting  the  participation  of  individuals 
with  disabilities  in  your  organization's 
programs  or  activities? 

Which  of  these  standards  or  requirements 
will  be  altered  or  eliminated  to  allow 
participation  by  individuals  with  disabilities? 
How  will  your  organization  communicate 
these  changes  to  your  organization's  staff  and 
the  public? 

Which  of  these  standards  or  requirements 
will  be  retained  by  your  organization?  What 
is  your  organization's  justiHcation  for  their 
retention? 


'  Copies  of  Technical  Assistance  Guides  (TAG's), 
which  provide  detailed  technical  implementation 
information,  are  available  from  the  Coordination 
and  Review  Section.  Civil  Rights  Division.  U.S. 
Department  of  |ustice.  Washington.  DC  20S30.  (202) 
207-2222  (voice)  or  (202)  307-7878  (TDD).  While 
TAG'S  may  be  helpful  in  gaining  detailed  knowledge 
of  an  area  of  accessibility,  they  are  not  necessary 
for  completing  this  survey. 


Element  3;  Information  and  Training  for  Staff 
What  staff  members  need  to  be  aware  of 
your  organization's  obligations  and  policies 
which  enable  individuals  with  disabilities  to 
participate  in  your  organization's  programs  or 
activities? 

How  has  your  organization  informed/ 
trained  these  staff  members? 

Element  4;  Use  of  Contractors 
Does  your  organization  use  contractors  to 
conduct  programs  or  activities  on  behalf  of 
your  organization  that  are  designed  to 
provide  services  to  your  organization's 
beneficiaries?  (If  not  go  to  next  element.] 
How  does  your  organization  ensure  both 
contractors  and  your  organization's 
procurement  officials  are  aware  of  their 
obligations  to  facilitate  participation  of 
individuals  with  disabilities  in  programs  or 
activities  contractors  operate  on  behalf  of 
your  organization? 

How  does  your  organization  monitor 
fulfilling  this  obligation? 

Element  S;  Transportation 
Does  your  organization  provide 
trans|}ortation  to  volunteers,  beneficiaries, 
visitors,  eta?  (If  not,  go  to  next  element.] 
What  procedures  does  your  organization 
follow  to  make  transportation  accessible  to 
persons  with  mobility,  visual,  and  hearing 
impairments? 

Element  ft*  Telephone  Communications 
How  does  your  organization  communicate 
telephonically  with  hearing  impaired 
individuals? 

Element  7:  Documents  and  Publications 
How  does  your  organization  make 
documents  and  publications  readily 
accessible  to  and  usable  by  visually  impaired 
persons?  Does  your  organization  use 
audiotape,  large  print,  Braille,  computer  disk 
or  something  else? 

Does  your  organization  portray  individuals 
with  disabilities  in  your  organization's 
documents  and  in  publications? 

Element  A*  Meetings 

Does  your  organization  require  that 
meetings,  hearings,  and  conferences  be  held, 
upon  request,  in  accessible  locations? 

Are  interpreters,  readers,  and/or  adaptive 
equipment  provided  in  an  expeditious 
manner,  when  requested,  for  meetings, 
interviews,  conferences,  public  appearances 
by  organization  officials,  and  hearings? 

Does  your  organization  ensure  that 
individuals  with  hearing  impairments  who  do 
not  read  sign  language  can  participate 
effectively  in  meetings,  conferences,  and 
hearings  via  assistive  listening  devices  or 
other  means? 

Element  ft-  Audio-Visual  Presentations 
How  does  your  organization  make  audio¬ 
visual  presentations  accessible  to  individuals 
with  visual  and  hearing  impairments? 

Does  your  organization  portray  individuals 
with  disabilities  in  audio-visual 
presentations? 

Element  10:  Emergency  Evacuation 
What  equipment  and/or  procedures  does 
your  organization  use  to  notify  individuals 


with  visual,  hearing,  and  mobility 
impairments  of  emergency  evacuation 
procedures? 

Element  11:  Accessible  Equipment 

In  providing  services  to  your  beneficiaries, 
is  it  necessary  for  your  beneficiaries  to  use 
electronic  or  other  types  of  equipment  (such 
as  computer  terminals,  copying  machines, 
etc.). 

If  so,  how  do  you  ensure  that  individuals 
with  disabilities  are  provided  access  to  and 
use  of  such  equipment? 

Element  12:  Reasonable  Accommodation  (45 
CFR  1232.10) 

Standard:  A  grantee  shall  make  reasonable 
accommodation  to  the  known  physical  or 
mental  limitations  of  an  otherwise  qualified 
beneficiary  of  volunteer  with  a  disability 
unless  the  grantee  can  demonstrate  that  the 
acconunodation  would  impose  an  undue 
hardship  on  the  operation  of  its  program. 

Reasonable  accommodation  may  include 

(1)  making  facilities  used  by  beneficiaries,  or 
volunteers  readily  accessible  to  and  usable 
by  individuals  with  disabilities,  and  (2) 
acquisition  or  modifcation  of  equipment  or 
devices,  the  provision  of  readers  or 
interpreters,  and  other  similar  actions.  In 
determining  whether  an  accommodation 
would  impose  an  undue  hardship  on  the 
operation  of  your  program,  factors  to  be 
considered  include: 

(1)  The  overall  size  of  your  organization's 
program  with  respect  to  number  of 
volunteers,  number  and  type  of  facilities,  and 
size  of  budget; 

(2)  The  type  of  your  organization's 
operation,  including  the  composition  and 
structure  of  your  organization's  volunteer 
force; 

(3)  The  nature  and  cost  of  the 
accommodation  needed. 

Does  your  organization  have  policies  that 
insure  that  reasonable  accommodation  is 
made  to  the  known  physical  or  mental 
limitations  of  an  otherwise  qualified 
beneficiary  or  volunteer  with  a  disability? 

Element  13:  Notification 

How  does  your  organization  notify  all 
persons  (participants,  beneficiaries, 
volunteers,  visitors,  and  other  interested 
parties,  including  those  with  impaired  vision 
and/or  hearing)  of  your  organization's  policy 
not  to  discriminate  against  qualified 
individuals  with  disabilities? 

How  does  your  organization  notify  all 
persons  that  your  meetings,  hearings,  and 
conferences  will  be  held  in  accessible 
locations  and  that  auxiliary  aids  will  be 
provided,  upon  request,  to  participants  with 
disabilities? 

How  does  your  organization  notify  all 
persons  about  how  and  with  whom  to  file  a 
discrimination  complaint  on  the  basis  of 
disability  and  what  procedure  are  they  told 
to  follow? 

Building  and  Site  Accessibility  General 
Information 

Organization  Name:  - 

Facility  Name  and  Address  (with  city,  state, 
and  zip  code); 
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Date  Reviewed:  - 

Reviewer's  Naoie  and  Title: - 

Address  (if  different  from  above): 


Phone  (including  area  code): - 

Programs  and  Activities  Conducted  in  Facili¬ 
ty;  — 


Ptupose  of  this  checklist;  This  checklist  will 
help  you  identify  physical  barriers  to  program 
access  in  existing  facilities.  It  provides 
guidance  about  the  way  building  elements 
should  be  constructed  to  achieve  maximum 
accessibility.  Completion  of  the  checklist  %viil 
give  you  an  idea  of  how  far  the  facility  is 
from  the  ideal,  but  failure  to  meet  the 
standards  in  the  checklist  does  not,  by  itself, 
mean  that  a  building  element  constitutes  a 
significant  problem  in  terms  of  program 
accessibility.  Consideration  should  be  given 
to  how  great  the  variation  is  and  what  its 
effect  is  on  the  participation  of  individuals 
with  disabilities  in  the  program.  If  the  effect 
on  access  is  significant,  consideration  should 
be  given  to  making  physical  changes  in  the 
facility  or  otherwise  ntodifying  the  program  in 
order  to  make  the  program  accessible. 

This  checklist  is  available  on  audio 
cassette  or  in  large  print  from  ACTION, 

Equal  Opportunity  Director,  1100  Vermont 
Avenue,  NW,  Washington,  DC  20525— (202 
60&-4812  (voice).  (202  606-5256  (TDD). 

Tools  needed  to  conduct  evaluation  of 
building  and  site  accessibility:  Generally,  the 
only  tool  necessary  to  complete  this  checklist 
will  be  a  tape  measure.  This  checklist  is 
generally  based  on  the  Uniform  Federal 
Accessibility  Standards  (UFAS),  which 
would  be  referred  to  for  further  information. 

Element  1:  Accessible  Route  [UFAS  4. 1-4.7) 

Need:  People  who  walk  with  difficulty  or 
use  wheelchairs,  crutches,  canes  or  walkers 
need  a  wide,  smooth,  level,  and  firm  surface. 
Sight-impaired  people  need  a  path  free  of 
hazards  such  as  low-hanging  or  protruding 
ob|ect8  undetectable  by  a  cane. 

1.  At  least  one  accessible  route  connects  all 
parts  of  facility? 

2.  Minimum  of  36”  clear  width  except  at 
doors? 

3.  Is  there  at  least  a  60”  x  60”  passing 
space  at  reasonable  intervals? 

4.  Minimum  of  80"  clear  headroom? 

5.  Surface:  non-slip,  firm  and  stable? 

6.  Slope  does  not  exceed  1:20?  (If  greater 
than  1:20,  apply  criteria  for  ramps  and  curb 
ramps.] 

7.  Are  routes  not  interupted  by  W  or  more 
changes  in  level  or  steps? 

8.  Are  grates  set  in  the  direction  of  the 
route  not  more  than  W  wide? 

0.  At  least  one  accessible  route  from 
transportation  stops,  parking,  street  and/or 
sidewalks? 

Comments: 

Element  Z  Parking  (UFAS  4.6) 

Need:  People  with  mobility  impairments 
need  parking  spaces  with  enough  to  open  car 
doors  fully  and  get  out  with  a  wheelchair  or 
mobility  aid,  that  are  close  to  the  building  or 
facility  and  that  are  on  an  accessible  route 
from  parking  lot  to  building. 


1.  If  any  visitor  parking  is  provided,  are 
spaces  reserved  for  individuals  with 
disabilities?  Suggested  guideline: 


Total  parking  In  lot 

AocessMe 

spaces 

1-25 . . . . . . 

1 

26-50- . . . . 

2 

SI -75 . 

3 

76-100 . .  . . 

4 

101-150 . . . . . 

5 

151-POO  . 

6 

201-300 . 

7 

.%1-400 

8 

2.  Reserved  space(s)  located  closest  to 
accessible  entrance;  on  accessible  route? 

3.  Is  the  space(s)  at  least  96"  wide? 

4.  Access  aisle  nest  to  space  at  least  60" 
wide? 

5.  Slope  of  space/access  aisle  no  more  than 
1:50? 

6.  Accessibility  symbol  on  space;  mounted 
at  a  height  unobscurable  by  a  vehicle? 
Comments: 

Element  3;  Ramps  (UFAS  4.8) 

Need:  People  who  use  wheelchairs  need 
gently  sloped  ramps  with  handrails,  no  drop- 
offs,  and  a  smooth,  stable  surface  with  level 
top  and  bottom  platforms  for  resting  and 
turning. 

1.  Slope  is  least  possible  and  no  more  than 
1:12? 

2.  Cross  slope  (perpendicular  to  direction  of 
travel)  no  more  than  1:50? 

3.  Surface:  non-slip,  firm  and  stable? 

4.  Walls,  railings  or  curbs  at  least  2”  high  to 
prevent  slipping  off  ramp? 

5.  Level  landing  Is  as  wide  as  ramp  and  at 
least  60"  long  at  ^e  top  and  bottom  of  ramp 
and  at  each  turn  of  ramp? 

6.  Ramp  is  at  least  36*  wide  and  rises  no 
more  than  30'? 

(a)  If  ramp  rise  is  more  than  6'  and  length 
is  more  than  72',  are  there  handrails  between 
30-34'  high  which  extend  1'  beyond  top  and 
bottom  of  ramp? 

(b)  Ends  and  edges  rounded  smoothly? 

(c)  Solidly  anchored  and  with  fittings  that 
do  not  rotate? 

(d)  Parallel  with  slope  of  ground  surface? 
Comments: 

Element  4:  Entrances  and  Interior  Doors 
(UFAS  4.13  and  4.14) 

Need:  People  with  mobility  impairments 
need  a  building  entrance  which  is  wide, 
smooth,  level  or  ramped.  Entrance  doors  must 
be  wide,  have  adequate  space  for 
maneuvering  on  both  the  pull  and  push  sides, 
and  require  light  pressure  and  no  twisting  to 
operate. 

1.  At  least  one  principle  entrance,  located 
on  accessible  route? 

2.  Accessible  doors  are  standard  single  or 
double-leaf  hinged  doors,  not  revolving 
doors/tumstiles? 

3.  Is  the  door  width  at  least  32'  (if  double 
doors  are  used,  one  must  comply)? 

4.  Is  door  hardware  no  higher  than  48*  and 
push /pull  type  or  lever  operated? 

5.  Is  the  maximum  opening  force  8.5  lbs.  on 
exterior  hinged  doors  (about  as  much  as 


needed  to  open  a  refrigerator  door);  5  lbs.  on 
interior  hinged,  sliding,  or  folding  doors? 

6.  Are  all  thresholds  no  higher  than  Vt" 
with  beveled  edge,  and  a  slope  no  greater 
than  1:2? 

7.  Is  there  adequate  maneuvering  clearance 
at  doors? 

Comments: 

Element  5:  Elevators  [UFAS  4.10) 

Need.  All  persons  with  disabilities  benefit 
from  elevators.  For  maximum  usability, 
elevators  must  provide  adequate 
maneuvering  space,  time  to  get  to  and  enter 
the  cab,  be  conveniently  located,  and  have 
marked  controls.  Blind  persons  benefit  from 
audible  indications  on  direction  of  travel  and 
floors,  and  tactile  markings  at  all  controls. 
Hearing-impaired  persons  need  this 
information  to  be  visual.  Lifts  benefit  people 
with  mobility  impairments;  they  cannot 
substitute  for  elevators  in  new  construction, 
but  they  can  be  a  successful  solution  to 
existing  stairs  that  caimot  be  ramped. 

1.  At  least  one  serv'es  each  level  on 
accessible  route  in  a  multi-story  facility, 
unless  levels  are  connected  by  ramps? 

2.  Is  it  an  automatic  self-leveling  elevator 
with  reopening  devices? 

3.  Cars  dimensions;  if  door  opens  in  the 
center,  floor  at  least  51*  x  80*;  if  door  opens 
on  one  side,  floor  at  least  51*  x  68*? 

4.  Hall  call  buttons:  centered  42*  or  less 
from  floor  and  lighted? 

5.  Car  controls:  highest  control  48*,  buttons 
at  least  %*  and  marked  with  raised 
characters? 

6.  Door  remains  open  3  seconds? 

7.  Visual  and  audible  floor  indicators 
provided? 

8.  If  emergency  information  systems 
provided,  audible  alarms  (bells  or  audible 
instructions)  and  visual  signals  (flashing 
alarms  or  written  instructions)  are  used? 

9.  Automatically  corrects  over/under-travel 
within  %*  when  stopping  at  Qoor? 

10.  Door  width  at  least  36*7 

11.  Floor  is  firm,  stable  and  non-slip? 

12.  No  more  than  IV**  gap  between  car  and 
landing  platform? 

Comments: 

Element  ft-  Stairs  (UFAS  4.9) 

Need.  People  with  sight  impairments  need 
stairs  of  uniform  tread  and  width,  with 
handrails  which  guide  them  and  which 
indicate  landings. 

1.  Stair  step  heights  are  uniform;  step 
depths  are  at  least  11*  and  uniform? 

2.  No  overhangs  on  steps  greater  than  1  %*; 
overhangs  are  curved? 

3.  Handrails  meet  requirements  (discussed 
under  ramps)? 

Comments: 

Element  7:  Restrooms  (UFAS  4.16-4.26) 

Need:  People  with  mobility  impairments 
need  restrooms  that  they  can  get  to  and  use 
easily  and  safely.  For  maximum  flexibility, 
fixtures  need  adequate  clear  floor  space  for 
close  approach  and  turning.  Some  individuals 
require  sturdily  mounted  grab  bars  for 
support  or  transfer.  Controls  and  hardware 
must  be  within  reach  and  easily  operable. 
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Hot.  sharp,  abrasive,  or  protruding  objects 
are  hazards. 

1.  If  there  are  restrooms,  at  least  one  is 
provided  on  an  accessible  route? 

2.  Entrance  door  has  at  least  32*  clear 
opening;  lever  handle  or  push/pull  type 
hardware;  identified  by  accessibility  symbol? 

3.  Unobstructed  space  to  allow  for 
wheelchair? 

4.  Toilet  stall  doors  at  least  32*  wide? 

5.  Adequate  space  for  maneuvering  in 
stalls?  [Refer  to  standards  for  requirements 
for  different  configurations.] 

6.  In  stalls,  front  partition  and  at  least  one 
side  partition  provide  toe  clearance  of  at 
least  9”  above  the  floor  (if  depth  of  the  stall  is 
greater  than  60*  then  toe  clearance  not 
needed]? 

7.  Grab  bars  are  33-36*  high;  located  on 
back  and  side  of  stall;  IV4* — IV^*  diameter; 
iWi*  from  wall;  support  250  lb.  force  in  any 
direction  at  any  point;  sharp  edges/ 
protrusions  eliminated? 

8.  Toilet  is  17*-19*  high  and  located 
maximum  18"  from  center  of  toilet  to  closet 
wall? 

9.  For  wall-mounted  urinal,  the  basin 
opening  is  no  more  than  17*  from  floor; 
elongated  rim;  clear  floor  space  30*  by  48*  in 
front  of  urinals? 

10.  Toilet  paper  dispenser  at  least  19* 
above  floor? 

11.  Sinks;  height  maximum  34*  ;  drain  and 
hot  water  pipes  insulated;  minimum  29" 
clearance  below  apron  of  sink? 

12.  Faucets;  controls  mounted  no  more  than 
44*  above  groimd;  hand-operated  or 
automatic  but  do  not  require  tight  gripping, 
pinching  or  twisting  of  wrist? 

13.  Where  there  are  mirrors,  bottom  edge 
maximum  of  40*  above  floor? 

14.  Towel  dispenser  and  disposal  unit: 
operable  part  no  more  than  40*  above  floor? 
Comments: 

Element  8:  Drinking  Fountains  (UFAS  4.12(9)) 

Need:  Persons  in  wheelchairs  need 
drinking  fountains  mounted  low  so  they  can 
reach  the  spout.  They  need  to  be  able  to  pull 
up  under  the  foimtain  or  along  its  side. 
Provision  of  a  paper  cup  dispenser  may  be  an 
appropriate  alternative.  Persons  who  have 
difficulty  using  their  hands  need  controls  that 
can  be  easily  operated. 

1.  If  foimtains  are  available,  50%  accessible 
on  each  floor,  if  only  one  is  available,  is  it  on 
an  accessible  route? 

2.  Spout  mounted  36*  above  floor  in  from  of 
unit  with  water  flow  at  least  4*  high  and 
parallel  to  front  of  unit? 

3.  Controls  operable  with  one  hand  without 
grasping  or  twisting? 

4.  Wall  mounted:  bottom  of  apron  to  floor 
at  least  27*;  built  in:  at  least  39*  x  48*  in  from 
of  fountain? 

Comments; 

Element  9:  Hazardous  Areas  and  Warning 
Signals  (UFAS  4.1.2  and  4.28) 

Need:  People  with  visual  impairments  need 
audible  emergency  warning  systems  and  to 
be  alerted  by  touch  to  hazardous  areas. 
Persons  with  hearing  impairments  need 
visual  alarms. 

1.  If  warning  systems  are  provided,  both 
visual  (flashing)  and  audible  provided? 


2.  Door  knobs  to  hazardous  areas 
roughened;  doors  labeled  in  raised  or  routed 
letters? 

Comments: 

Element  10:  Assembly,  Meeting  and 
Conference  Areas  (UFAS  4.1  and  4.33) 

Need:  People  who  use  wheelchairs  need  a 
level  area  from  which  they  can  view  the 
performance  area.  Both  the  seating  area  and 
the  performance  area  must  be  on  an 
accessible  route.  Persons  with  hearing 
impairments  need  an  auxiliary  listening 
system. 

1.  Wheelchair  spaces  available?  Suggested 
guideline; 


2.  Wheelchair  locations  adjacent  to 
accessible  route  and,  whenever  possible, 
ramped  to  different  seating  levels? 

3.  Performing  areas  on  an  accessible  route? 

4.  For  large  areas,  ampliBcation  system 
available  (volume  controls,  wireless 
headphones,  infrared — audio  loops  and  radio 
frequency  acceptable)? 

Comments: 

Element  11:  Public  Telephones  (UFAS  4.1.2 
and  4.31) 

Need:  Persons  who  use  wheelchairs  need 
adequate  clear  floor  space  to  pull  up  to  the 
telephone  and  a  low  mounting  height  so  they 
can  reach  all  operable  parts.  Persons  with 
hearing  impairments  need  volume  controls. 

1.  If  public  telephones,  at  least  one 
accessible  per  floor? 

2.  Located  on  an  accessible  route  with 
clear  floor  space  30*  x  48’  in  front  of  phone? 

3.  Highest  operable  control  48"  high  for 
front  approach,  54*  for  parallel  approach? 

4.  Push  button  controls? 

5.  Any  provision  for  the  hearing  impaired? 
Comments: 

Element  12:  Picnic  Areas 

Need:  Persons  in  wheelchairs  need  tables 
with  one  end  extended  or  with  a  portion  of  a 
bench  removed  so  that  the  table  legs  or 
benches  do  not  prohibit  access.  Picnic  tables 
need  to  be  on  an  accessible  route  and  located 
on  a  Brm,  level  surface.  Grills  and  trash 
receptacles  need  to  be  at  an  accessible 
height.  Grills  need  to  be  located  on  a  paved 
level  textured  surface,  and  trash  receptacles 
need  to  have  rounded  comers  so  as  not  to  be 
a  safety  hazard  to  visually-impaired  persons. 
Comments: 

Element  13:  Exhibits,  Signs  and  Information 
Displays 

Need:  Persons  with  disabilities  need 
exhibits,  signs  and  information  displays 
adequately  lighted,  in  high-contrast  colors,  in 
large,  easy-to-read  print,  and  at  levels  where 
the  material  may  be  read  by  short  people  or 


by  persons  in  wheelchairs.  Tactile  objects 
allow  visually-impaired  persons  to  enjoy 
exhibits  and  displays.  Audio  information 
should  be  available  to  hearing-impaired 
persons  in  some  other  format. 

Comments: 

Element  14:  Seating,  Tables,  and  Work  Areas 
(UFAS  4.32) 

Need:  Persons  in  wheelchairs  need  seating 
with  flat,  clear  floor  space  in  front  of  tables, 
counters,  and  work  areas,  as  well  as 
sufficient  knee  clearance. 

Comments: 

Element  15:  Other  Building  Elements  and 
Specialized  Facilities 

Other  building  elements  and  special  use 
facilities  are  not  covered  by  these  forms. 
Where  access  to  these  elements  and  facilities 
is  essential  for  individuals  with  disabilities 
are  to  participate  fully  in  your  program  or 
activity. 

•  Bathing  facilities  and  showers — UFAS 
4.23 

•  Storage  facilities — UFAS  4.25 

•  Windows — ^UF  AS  4.12 

•  Dwelling  units — UFAS  4.34 

•  Food  service  facilities — ^UFAS  5.0 

•  Health  care  facilities — UFAS  6.0 

•  Libraries — ^UFAS8.0 

•  Mercantile — UFAS  7.0 

Copies  of  the  UFAS  may  be  obtained  from 
your  State  ACTION  Office. 

Comments: 

[FR  Doc.  92-8391  Filed  4-9-92;  8:45  am] 
BILUNQ  CODE  6050-2S-M 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  92-013] 

Pseudorabies  In  Swine;  Approved 
Testing  Laboratories 

agency:  Animal  and  Plan  Health 
Inspection  Service,  USDA. 
action:  Notice 

summary:  We  are  updating  the  list  of 
laboratories  approved  to  perform  the 
HerdChek*  Pseudorabies  Virus  gpl 
Antibody  Test,  an  approved  differential 
pseudorabies  test.  In  accordance  with 
the  regulations  governing  the  interstate 
movement  of  swine  because  of 
pseudorabies,  approved  differential 
pseudorabies  tests  may  be  conducted 
only  in  laboratories  approved  by  the 
Administrator.  The  regulations  further 
state  that  laboratories  approved  to 
conduct  these  tests  will  be  listed  in  a 
notice  published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT. 
Dr.  William  Stewart,  Chief  Staff 
Veterinarian,  Swine  Diseases  Staff,  VS, 
APHIS,  USDA,  room  735,  Federal 
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Building,  6505  Belcrest  Road, 

Hyattsville,  MD  20782,  301-436-7767. 

SUPPLEMENTARY  INFORMATION: 

The  regulations  governing  the 
interstate  movement  of  swine  because 
of  pseudorabies  (9  CFR  part  85]  set  forth 
provisions  for  using  approved 
differential  pseudorabies  tests  for 
determining  the  disease  status  of  herds 
of  swine.  The  regulations  state  that 
approved  differential  pseudorabies  tests 
may  be  conducted  only  in  laboratories 
approved  by  the  Administrator,  and  that 
a  notice  listing  laboratories  approved  to 
conduct  these  tests  will  be  published  in 
the  Federal  Register. 

This  notice  list  all  laboratories 
approved,  as  of  January  6, 1992,  to 
conduct  the  HerdChek*  anti¬ 
pseudorabies  virus  glycoprotein  I 
enzyme-linked  immunosorbent  assay 
(HerdChek*  test).  The  IDEXX 
HerdChek*  Pseudorabies  Virus  gpl 
Antibody  Test  Kit  is  approved  for  use 
with  offical  gene-altered  pseudorabies 
vaccines  manufactured  by  Syntrovet, 

Inc.  (gpl-  and  gpX-Deleted  PRV- 
Markergold),  Solvay  Veterinary,  Inc. 
(gpl),  Boehringer-Ingleheim  Animal 
Health,  Inc.  (gpl).  and  Norden 
Laboratories  (gpl). 

The  following  is  a  complete  list  of 
laboratories  approved  to  perform  the 
HerdChek*  Pseudorabies  Virus  gpl 
Antibody  Test: 

Illinois 

Illinois  Department  of  Agriculture  Animal 
Disease  Laboratory,  Galesburg,  IL. 

Indiana 

Purdue  University  Animal  Disease  Diagnostic 
Laboratory,  West  Lafayette,  IN. 

Iowa 

Iowa  State  University  Veterinary  Diagnostic 
Laboratory,  Ames,  lA. 

Michigan 

Michigan  Department  of  Agriculture 
Laboratory,  East  Lansing,  MI. 

Minnesota 

University  of  Minnesota  Department  of 
Veterinary  Diagnostic  Investigations.  St. 
Paul.  MN. 

Nebraska 

University  of  Nebraska  Veterinary  Diagnostic 
Center,  Lincoln,  NE. 

North  Carolina 

Rollins  Animal  Disease  Diagnostic 
Laboratory,  Raleigh.  NC. 

Ohio 

Ohio  Department  of  Agriculture  Animal 
Disease  Diagnostic  Laboratory, 
Reynoldsburg,  OH. 


South  Dakota 

South  Dakota  State  University  Animal 
Disease  Research  and  Diagnostic 
Laboratory,  Brookings,  SD. 

Authority:  21  U.S.C.  111,  112, 113, 115, 117, 
120, 121, 123-126, 134b.  134f:  7  CFR  2.17,  2.51. 
and  371.2(d). 

Done  in  Washington,  DC,  this  6th  day  of 
April  1992. 

Robert  Melland, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  92-8311  Filed  4-9-92;  6:45  am] 
WUJNQ  CODE  3410-34-M 


Forest  Service 

Restoration  Pian  for  the  Exxon  Vaidez 
Oii  Spiii  Area,  Prince  Wiiiiam  Sound, 
Guif  of  Aiaska,  and  Aiaska  Peninsuia, 
Aiaska 

agency:  Forest  Service,  USDA. 
action:  Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement 

SUMMARY:  The  Department  of 
Agriculture.  Forest  Service  will  be  the 
lead  Federal  Agency  for  the  Trustee 
Council  in  the  preparation  of  a 
programmatic  Environmental  Impact 
Statement  (EIS)  for  the  development  of  a 
Restoration  Plan  following  the  March  24, 
1989,  Exxon  Valdez  oil  spill.  The 
responsible  official  for  the  preparation 
of  the  EIS  is  the  Regional  Forester, 
Michael  A.  Barton.  The  Restoration  Plan 
will  establish  management  direction  and 
guide  all  natural  resource  restoration 
activities  for  the  next  10  years. 

Activities  will  be  conducted  within  the 
area  affected  by  the  Exxon  Valdez  oil 
spill. 

DATES:  Initial  comments  concerning  the 
proposed  development  of  a  Restoration 
Plan  should  be  received  by  June  4, 1992. 
ADDRESSES:  Send  written  comments  to 
Dave  Gibbons,  Acting  Administrative 
Director,  Restoration  Team,  645  G 
Street,  Anchorage,  Alaska,  99501. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  EIS  should  be  directed  to  Ken  Rice, 
Deputy  Natural  Resource  Manager, 
Restoration  Team,  645  G  Street, 
Anchorage,  Alaska,  99501;  phone  (907) 
278-8012. 

SUPPLEMENTARY  INFORMATION: 

A.  Introduction 

On  October  8. 1991,  a  federal  court 
approved  settlement  between  the  State 
and  Federal  governments  and  Exxon 
under  which  Exxon  will  pay  slightly 
over  $1  billion  in  criminal  restitution 
and  civil  damages  to  the  governments. 
The  State  and  Federal  Trustees  will 
receive  $900  million  in  civil  damages 


from  Exxon  over  the  next  10  years.  The 
funds  are  to  be  used  to  restore  the 
environment  of  the  areas  affected  by  the 
Exxon  Valdez  oil  spill  to  its  pre-spill 
condition.  This  includes  the  restoration 
of  any  natural  resource  injured,  lost  or 
destroyed  and  the  services  provided  by 
that  resource  or  which  replaces  or 
substitutes  for  the  injured,  lost  or 
destroyed  resource  and  affected 
services. 

All  decisions  about  restOTation  and 
uses  of  restoration  funds  are  determined 
by  six  natural  resources  Trustees,  three 
Federal  and  three  State.  The  three 
Federal  Trustees  are:  The  Administrator 
for  the  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce,  and  the 
Secretaries  of  the  Department  of 
Agriculture  and  of  the  Interior.  The  three 
State  Trustees  are:  The  Commissioners 
of  Fish  and  Game  and  Environmental 
Conservation,  and  the  Attorney  General. 
A  Trustee  Council,  located  in  Alaska, 
which  is  made  up  of  designees  of  the 
Federal  Trustees  and  the  three  State 
Trustees,  is  responsible  for  all  decisions 
relating  to  the  assessment  of  injuries, 
uses  of  the  restoration  funds,  and  all 
restoration  activities  including  the 
preparation  of  a  Restoration  Plan.  The 
Restoration  Plan  will  provide 
management  direction  for  restoration  by 
identifying  restoration  goals,  objectives 
and  policy  guidelines  for  conducting 
restoration  activities.  The  Trustees  will 
prepare  a  programmatic  EIS  on  the 
proposed  Restoration  Plan. 

B.  Possible  Restoration  Alternatives 

Six  possible  restoration  alternatives 
that  may  be  considered  in  the  proposed 
Restoration  Plan  and  analyzed  in  the 
EIS  include: 

1.  No-Action 

This  alternative  would  rely  upon  the 
natural  recovery  process  to  restore  the 
ecosystem.  Monitoring  would  assess 
whether  natural  recovery  is  proceeding 
as  anticipated. 

2.  Human  Use  Management 

This  alternative  uses  Federal  and 
State  management  authorities  (statutes 
and  regulations)  to  modify  human  uses 
of  resources  or  habitats.  The  goal  is  to 
reduce  mortality  or  stress  on  injured 
resources  and  to  accelerate  their 
recovery. 

3.  Manipulation  of  Resources 

This  approach  includes  measures 
taken  directly,  usually  on-site,  to 
rehabilitate  or  replace  an  injured 
species  population,  restore  a  damaged 
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habitat  or  enhance  services  provided  by 
a  damaged  resource. 

4.  Habitat  Protection  and  Acquisition 

This  approach  includes  changes  in 
management  practices  on  public  or 
private  lands  and  creation  of 
“protected"  areas  on  existing  public 
lands  in  order  to  prevent  fur&er  dcimage 
to  resources  injured  by  the  Exxon 
Valdez  oil  spill.  Going  beyond  land 
management  practices,  there  are  options 
that  involve  the  acquisition  of  damaged 
habitats  or  property  rights  short  of  title, 
in  order  to  protect  strategic  wildlife, 
Hsheries  habitat  or  recreation  sites. 

5.  Acquisition  of  Equivalent  Resources 

“Acquisition  of  equivalent  resources 
means  to  compensate  for  an  injured, 
lost,  or  destroyed  resource  by 
substituting  another  resource  that 
provides  the  same  or  substantially 
similar  services  as  the  injured  resource" 
(56  FR  8899  [March  1, 19^]].  Restoration 
approaches,  such  as  the  manipulation  of 
resources  and  habitat  protection  and 
acquisition,  can  be  implemented  on  an 
equivalent-resource  basis. 

ft  Combination  Alternatives 

Each  of  the  alternatives  above  may  be 
considered  strictly  in  its  own  right  or 
mixed  in  any  number  of  ways, 
depending  on  priorities  and  methods. 

Further  information  regarding  the 
possible  restoration  alternatives  is 
included  in  the  Exxon  Valdez  Oil  Spill 
Restoration,  Volume  I:  Restoration 
Framework,  which  will  be  published  in 
April,  1992. 

C.  Scoping  and  Issue  Development 

With  publication  of  this  Notice  of 
Intent,  the  Trustees  are  continuing  a 
process  intended  to  identify  those  issues 
that  need  to  be  addressed  in  preparing 
the  Draft  EIS  (DEIS)  and  Draft 
Restoration  Plan.  Under  the  National 
Environmental  Policy  Act,  this  process 
is  called  “scoping."  The  results  of  the 
scoping  process  will  guide  the 
preparation  of  the  Draft  Restoration 
Plan  and  DEIS.  During  the  scoping 
process  the  Trustees  will  seek 
information,  comments,  and  assistance 
from  Federal,  State  and  local  agencies, 
and  other  individuals  or  organizations 
who  may  be  interested  in,  or  affected  by 
restoration.  Public  scoping  meetings  will 
be  held  in  local  communities  during 
April  and  May  1992.  The  Exxon  Valdez 
Oil  Spill  Restoration,  Volume  I. 
Restoration  Framework,  is  intended  to 
serve  as  a  scoping  document.  It  provides 
information  about  restoration  planning 
to  date,  a  summary  of  injuries  to  natural 
resources,  proposed  injury  criteria  and 
criteria  for  evaluating  restoration 


options  and  alternatives.  Public 
meetings  will  be  held  in  October  1992  in 
local  communities  following  publication 
of  the  DEIS. 

D.  Expected  Time  for  Completion 

A  DEIS  should  be  filed  with  EPA  in 
September  1992  and  the  final  EIS  should 
be  filed  in  February  1993.  The  Trustees 
will  consider  the  comments,  responses, 
disclosure  of  environmental 
consequences,  and  applicable  laws, 
regulations  and  policies  in  making 
decisions  regarding  restoration. 

E.  Comments 

The  comment  period  on  the  DEIS  will 
be  45  days  fiom  the  date  the  notice  of 
availability  appears  in  the  Federal 
Register.  It  is  very  important  that  those 
interested  in  this  proposed  action 
participate  at  that  time.  To  be  most 
helpful,  comments  on  the  DEIS 
statement  should  be  as  specific  as 
possible,  and  may  address  the  adequacy 
of  the  statement  or  the  merits  of  the 
alternatives  discussed.  (See  the  Coimcil 
on  Environmental  Quality  Regulations 
for  implementing  the  procedural 
provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.03). 

In  addition.  Federal  court  decisions 
have  established  that  reviewers  of  DEIS 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  concerns. 
Vermont  Yankee  Nuclear  Power  Corp. 

V.  NRDC.  435  U.S.  519,  553  (1978). 
Environmental  objections  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS.  Wisconsin 
Heritage,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis,  1980).  The  reason 
for  this  is  to  ensure  that  substantive 
comments  and  objectives  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final. 

Dated:  April  1, 1992. 

Michael  A.  Barton, 

Regional  Forester. 

[FR  Doc.  92-8268  Filed  4-0-92;  8:45  am] 
BILUNQ  CODE  3410-1 1-M 


Exxon  Valdex  Oil  Spill  Restoration, 
Volume  I:  Restoration  Framework, 
Volume  II:  1992  Draft  Work  Plan 

action:  Availability  of  the  1992  Draft 
Work  Plan  and  Restoration  Framework 
Documents  for  the  Exxon  Valdez  oil 
spill. 


summary:  This  notice  aimounces  that 
the  1992  Draft  Work  Plan  and 
Restoration  Framework  Documents 
(“1992  Documents”)  are  now  available 
for  public  review  and  comment. 
Responses  to  the  public  comments 
received  concerning  the  1991  State/ 
Federal  Natural  Resource  Damage 
Assessment  and  Restoration  Plan  for  the 
Exxon  Valdez  Oil  Spill  are  also 
available.  The  Regional  Forester  for  the 
Alaska  Region  Michael  A.  Barton,  is 
acting  on  behalf  of  the  Trustee  Council 
in  releasing  this  notice. 

DATES:  Comments  concerning  the  1992 
Documents  must  be  received  by  June  4, 
1992. 

ADDRESSES:  Copies  of  the  1992 
Documents  may  be  received  by 
contacting  the  Trustee  Council,  645  G 
Street,  Anchorage,  AK,  99501.  All 
comments  must  be  written  and 
submitted  to:  Trustee  Council,  645  G 
Street,  Anchorage,  AK,  99501. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  Oil  Spill  Public  Information  Center 
at  the  following  telephone  numbers: 

(907)  278-6008;  In  Alaska  toll  free  1-800- 
478-7745;  Outside  Alaska  toll  free  1- 
800-283-7745. 

SUPPLEMENTARY  INFORMATION:  In 

October,  1991,  the  Federal  Government 
and  the  State  of  Alaska  agreed  to  a 
settlement  for  injuries  resulting  from  the 
ruptme  of  the  T/V  Exxon  Valdez  and 
the  discharge  of  approximately  11 
million  gallons  of  North  Slope  crude  oil 
into  Prince  William  Sound  and  the  Gulf 
of  Alaska.  The  natural  resources 
Trustees  for  the  State,  the 
Commissioners  of  the  Departments  of 
Fish  and  Game  and  Environmental 
Conservation  and  the  Alaska  Attorney 
General,  and  for  the  Federal 
Government,  the  Secretaries  of 
Agriculture  and  the  Interior  and  the 
Administrator  of  the  National  Oceanic 
and  Atmospheric  Administration  will 
receive  $900  million  in  civil  damages 
over  the  next  ten  years  to  be  used  to 
restore  the  environment  of  the  areas 
affected  by  the  Exxon  Valdez  oil  spill  to 
its  prespill  condition.  A  Trustee  Coimcil 
Icoated  in  Alaska,  which  is  comprised  of 
the  Federal  Trustees’  designees  and  the 
State  Trustees,  are  responsible  for  all 
decisions  relating  to  the  assessment  of 
injuries,  uses  of  the  funds  received  for 
restoration,  and  all  restoration 
activities,  including  the  preparation  of  a 
Restoration  Plan.  The  Trustee  Council  is 
continuing  a  process  intended  to  identify 
issues  that  need  to  be  addressed  in 
preparation  of  the  Restoration  Plan.  To 
further  this  process,  the  Restoration 
Framework  provides  information  about 
restoration  planning  to  date,  a  summary 
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of  injuries  to  natural  resources, 
proposed  injury  criteria,  and  proposed 
criteria  for  evaluating  restoration 
options  and  alternatives. 

This  Notice  announces  the  availability 
of  the  1992  Documents  and  requests 
comments  from  the  public  concerning 
both  the  proposed  damage  assessment 
and  restoration  activites  to  take  place  in 
1992  detailed  in  the  Work  Plan,  and  the 
proposed  process  to  guide  the  Trustees 
and  the  public  to  restore  the 
environment  injured  by  the  spill 
discussed  in  the  Framework  Document. 
Those  who  have  not  already  requested  a 
copy  of  the  1992  Documents  may  do  so 
by  contracting  the  Trustee  Council 
indicated  in  the  above  address.  Written 
conunents  concerning  the  1992 
Documents  must  be  received  no  later 
than  June  4, 1992. 

Dated:  April  1. 1992. 

Michael  A.  Barton, 

Regional  Forester. 

[FR  Doc.  92-8267  Filed  4-9-92;  8:45  am] 

BiUlNQ  CODE  3410-11-« 


Transfer  of  Administrative 
Jurisdiction;  Pinon  Canyon  Maneuver 
Site,  Colorado 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  transfer  of  land. 

summary:  On  September  10, 1991,  the 
Secretary  of  the  Army  signed  an  order 
agreeing  to  the  transfer  of 
administrative  jurisdiction  of 
approximately  16,354  acres  of  land  at 
the  Pinon  Canyon  Maneuver  Site,  Fort 
Carson,  Colorado,  consisting  of  all 
parcels  of  land  identified  by  the 
Secretary  of  the  Army  as  uneconomic 
remnant  lands,  from  the  Department  of 
the  Army  to  the  Department  of 
Agriculture  for  inclusion  in  the 
Comanche  National  Grassland.  The  land 
transferred  is  known  more  commonly  as 
the  Picket  Wire  Canyonland. 

This  transfer  was  authorized  by  an 
Interagency  Agreement  dated  May  29, 
1991,  which  also  resolved  access  and 
management  issues  on  the  land  being 
transferred.  The  Secretary  of  Agriculture 
hereby  gives  notice  of  the  acceptance  of 
this  land.  A  copy  of  the  order  of  transfer 
as  signed  by  the  Secretary  is  set  out  at 
the  end  of  this  notice. 

DATES:  This  transfer  was  effective 
December  12, 1991. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  M.  Sherman,  Lands  Staff,  4  South, 
Forest  Service,  USDA,  P.O.  Box  96090, 
Washington,  DC  20090-6090,  (202)  205- 
1362. 


Dated:  March  19, 1992. 

Gordon  H.  SmaU, 

Acting  Associate  Deputy  Chief. 

Department  of  Agriculture  Order  of 
Transfer  of  Admiiiistrative  Jurisdiction 
Over  Remnant  Lands  at  the  Pinon 
Canyon  Maneuver  Site 

In  compliance  with  section  2825  of  Public 
Law  101-510,  notice  is  hereby  given  that 
those  lands  heretofore  under  the 
administrative  jurisdiction  of  the  Department 
of  the  Army  at  the  Pinon  Canyon  Maneuver 
Site  in  Las  Animas  and  Otero  Counties, 
Colorado,  consisting  of  approximately  16,354 
acres  of  uneconomic  remnant  land  as 
generally  depicted  on  a  map  entitled  “Land 
Transfer-Pinon  Canyon  Maneuver  Site"  dated 
February  12, 1991,  are  hereby  transferred  to 
the  administrative  jurisdiction  of  the 
Department  of  Agriculture  for  inclusion  in  the 
Comanche  National  Grassland. 

The  legal  description  and  map  of  the 
property  transferred  by  this  Order  are  on  file 
and  available  for  public  inspection  in  the 
Office  of  the  Chief  of  the  Forest  Service. 
Department  of  Agriculture,  Washington,  DC. 

Dated:  December  12. 1991. 

Edward  R.  Madigan, 

Secretary  of  Agriculture. 

[FR  Doc.  92-8302  Filed  4-9-92;  6:45  am] 
BILUNQ  CODE 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  OfHce  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1992  Census  of  Governments  - 
Survey  of  Government  Employment. 

Form  Numberfs):  E-1  through  E-9. 

Agency  Approval  Number:  None. 

Type  of  Request'  New  collection. 

Burden:  78,763  hours. 

Number  of  Respondents:  71,040. 

Avg  Hours  Per  Response:  1  hour  and  6 
minutes. 

Needs  and  Uses:  This  is  a  request  for 
approval  of  nine  data  collection  forms 
for  use  in  the  employment  phase  of  the 
1992  Census  of  Governments.  The 
survey  of  government  employment  is 
conducted  every  five  years  as  part  of  the 
census  of  governments.  Data  are 
collected  on  state  and  local  government 
employment  and  pay,  costs  for 
employee  benefits,  social  security 
coverage  of  employees,  and  labor- 
management  relations  policies  and 
activities.  Each  form  is  tailored  to  the 
particular  size  and  type  of  government 
to  be  surveyed.  The  Bureau  of  Economic 
Analysis  uses  this  data  to  develop  the 


public  sector  components  of  the  gross 
national  product  and  national  income 
accounts,  and  to  develop  personal 
income  statistics.  The  Department  of 
Housing  and  Urban  Development 
determines  the  allocation  of  operating 
subsidies  to  local  housing  authorities 
based  on  this  survey.  The  Bureau  of 
Labor  Statistics  uses  data  from  this 
survey  to  assist  in  the  benchmarking  of 
state  and  local  government  components 
of  its  monthly  employment  and  earnings 
statistics.  The  Social  Security 
Administration  and  Department  of 
Health  and  Human  Services  track  the 
extent  of  social  security  coverage  for 
state  and  local  government  employees 
using  the  data  collected  in  the  survey.  In 
addition,  state  and  local  government 
officials,  public  interest  groups,  and 
professional  organizations  use  the  data 
for  analysis  and  study. 

Affected  Public:  State  or  local 
governments. 

Frequency:  Every  five  years. 

Respondent’s  Obligation:  Voluntary. 

OMB  Desk  Officer:  Maria  Gonzalez, 
(202)  395-7313. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Edward  Michals,  DOC 
Forms  Clearance  Officer,  (202)  377-3271, 
Department  of  Commerce,  room  5312, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  3208,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Dated:  April  6, 1992. 

Edward  Michals, 

Departmental  Forms  Clearance  Officer, 
Office  of  Management  and  Organization. 

(FR  Doc.  92-8299  Filed  4-9-92;  8:45  am] 
BILUNQ  CODE  3S10-07-f 


International  Trade  Administration 
(C-535-001] 

Cotton  Shop  Towels  From  Pakistan; 
Final  Results  of  Countervailing  Duty 
Administrative  Review 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of 
Countervailing  Duty  Administrative 
Review. 

summary:  On  January  22, 1992,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  countervailing  duty  order 
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on  cotton  shop  towels  from  Pakistan  for 
the  period  January  1, 1990  through 
December  31, 1990.  We  have  now 
completed  that  review  and  determine 
the  total  bounty  or  grant  to  be  6.2a 
percent  ad  valorem. 

EFFECTIVE  DATE:  April  10, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Beach  or  Maria  MacKay, 
Office  of  Countervailing  Compliance, 
International  Trade  Adiministration,  U.S. 
Department  of  Commerce,  Washington, 
DC,  20230;  telephone:  (202)  377-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  22, 1992,  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (57  FR 
2516]  the  preliminary  results  of  this 
administrative  review  of  the 
countervailing  duty  order  on  cotton  shop 
towels  from  Pakistan  (49  FR  8974;  March 
9, 1984).  The  Department  has  now 
completed  this  administrative  review  in 
accordance  with  section  751  of  the  Tariff 
Act  of  1930,  as  amended  (the  Act). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Pcdcistani  cotton  shop 
towels.  During  the  review  period,  such 
merchandise  was  classifiable  under  item 
number  6307.10.20  of  the  Harmonized 
Tariff  Schedule  (HTS).  The  HTS  item 
number  is  provided  for  convenience  and 
Customs  piuposes.  The  written 
description  remains  dispositive. 

The  review  covers  the  period  January 
1, 1990  through  December  31, 1990, 
sixteen  companies,  and  five  programs: 

(1)  Export  Financing  Scheme;  (2)  Excise 
Tax,  Sales  Tax  and  Customs  I^ty 
Rebate  programs;  (3)  Income  Tax 
Reductions  for  Exports;  (4)  Import  Duty 
Rebates;  and  (5)  Export  Credit 
Insurance. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  the  respondents,  the 
Export  Promotion  Bureau  of  Pakistan 
and  the  exporters  of  cotton  shop  towels 
fit)m  Pakistan. 

Comment  1:  Respondents  object  to  the 
Department’s  rejection  of  their 
supplemental  response  as  untimely.  The 
supplemental  response  was  filed  on 
January  3, 1992,  prior  to  publication  of 
the  preliminary  results  notice  but  after 
the  expiration  of  the  deadline  set  by  the 
Department  The  return  of  this 
submission,  respondents  contend,  had 
extremely  adverse  consequences  for  two 
companies  who  received  a  company- 
specific  rate  based  on  the  best 


information  available  (“BIA”). 
Respondents  claim  that  in  this 
administrative  review  the  Department 
failed  to  follow  its  own  rules  by 
accepting  the  petitioner’s  request  for  an 
administrative  review  which  was 
completed  after  the  regulatory  deadline. 
Equity  therefore  dictates  that  the 
Department  accept  the  respondents’ 
January  3, 1992,  submission. 

Respondents,  therefore,  ask  that  the 
Department  specifically  request  that  this 
information  be  submitted  under 
S  355.31(b)(1)  of  the  Department’s 
regulations,  prior  to  rendering  a  final 
determination. 

Department’s  Position:  Contrary  to 
respondents’  belief,  the  Department 
provided  respondents  every  opportunity 
to  submit  the  necessary  information 
during  the  course  of  this  proceeding.  The 
Department  issued  a  supplemental 
questionnaire  to  cure  significant 
omissions  found  in  the  response  to  the 
original  questionnaire.  Respondents’ 
omissions  appeared  in  the  response, 
despite  the  fact  that  respondents  were 
granted  three  subsequent  extensions  to 
the  deadline  originally  set  by  the 
Department  for  submission  of  the 
original  questionnaire  response. 
Considering  the  fact  that  we  had 
already  granted  these  three  extensions 
for  responding  to  the  original 
questionnaire,  in  order  to  meet  the 
statutory  deadlines  set  for  the 
completion  of  this  administrative 
review,  no  further  extension  was  given 
to  the  deadline  for  the  supplemental 
questionnaire  response.  'The 
supplemental  response  of  January  3. 

1992,  was  submitted  two  weeks  after  the 
deadline  set  by  the  Department.  Under 
these  circumstances,  it  is  clear  that  the 
Department  has  provided  respondent 
more  than  a  fair  and  reasonable 
opportunity  to  submit  for  the  record  the 
necessary  information. 

Comment  2:  Respondents  contend 
that,  in  calculating  the  benefit  for  United 
Towel  Exporters  (United)  from  the 
Income  Tax  Reduction  for  Exports 
program,  the  Department  failed  to 
recognize  that  the  amount  of  tax 
reduction  listed  in  the  questionnaire 
response  was  calculated  based  on  total 
exports  of  subject  and  non-subject 
merchandise  and  not  on  exports  of  the 
subject  merchandise  to  the  United 
States.  According  to  respondents,  the 
Department  shoidd  calculate  the  ratio  of 
U.S.  exports  of  subject  merchandise  to 
total  exports  and  include  in  the  benefit 
calculations  only  the  corresponding 
share  of  the  amoimt  of  income  tax 
reduction  received. 

Department’s  Position:  We 
reexamined  the  information  provided. 
We  note  that  United,  as  well  as  all  other 


companies  that  responded  to  the 
questionnaire,  provided  information 
showing  that  the  benefit  under  this 
program  was  calculated  based  on  total 
exports  of  subject  and  non-subject 
merchandise.  Consequently,  to  calculate 
the  benefit  from  this  program  we  have 
used  as  our  denominator  the  company’s 
total  exports  rather  than  their  exports  to 
the  United  States.  On  this  basis,  we 
determine  the  benefit  from  this  program 
to  be  0.18  percent  ad  valorem  during  the 
review  period. 

Comment  3:  Respondents  allege  that 
certain  companies  that  used  the  Export 
Finance  Scheme  reported  all  export 
financing  that  was  outstanding  during 
the  review  period  rather  than  financing 
solely  on  exports  to  the  United  States. 

As  a  result,  the  amount  of  each 
company’s  total  financing  attributed  by 
the  Department  to  exports  of  cotton 
shop  towels  to  the  United  States,  greatly 
exceeded  the  value  of  those  exports. 

This  is  unlikely  in  light  of  this  program’s 
operation  as  described  in  the 
Department’s  preliminary  notice, 
whereby  financing  exceeding  export 
performance  would  incur  a  stiff  penalty. 
'Therefore,  respondents  contend  that  the 
Department  should  use  each  company’s 
total  exports  in  the  calculation  of  the 
benefit  from  this  program. 

Department’s  Position:  We  addressed 
this  issue  in  the  last  administrative 
review  (see.  Cotton  Shop  Towels  from 
Pakistan;  Final  Results  of  Countervailing 
Duty  Administrative  Review  (56  FR 
28740;  June  24, 1991)).  In  this  review,  we 
examined  the  information  provided  in 
the  questionnaire  response  and 
determined  that  certain  companies 
again  reported  loan  amounts  that 
exceeded  the  value  of  their  exports  of 
cotton  shop  towels  to  the  United  States. 
However,  respondents  did  not 
demonstrate  which  of  these  loans  were 
attributable  to  non-U.S.  exports,  despite 
the  fact  that  the  Department’s 
questionnaire  specifically  asked  for  this 
information.  In  the  absence  of 
information  tying  these  loans  to  non- 
U.S.  exports,  as  best  information 
available,  for  each  company  we  divided 
the  total  benefit  attributable  to  each 
company’s  loans  by  the  value  of  the 
company’s  U.S.  exports.  However,  it  is 
unlikely  that  the  program  provides 
preferential  financing  at  an  amount 
greater  than  100  percent  of  the  value  of 
those  exports.  Therefore,  as  in  the 
previous  review,  we  calculated  the 
benefit  to  these  companies  based  on  an 
amount  of  financing  equal  to  the  value 
of  each  company’s  exports  of  cotton 
shop  towels  to  the  United  States.  On 
this  basis,  we  determine  the  benefit 
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from  this  program  to  be  1.82  percent  ad 
valorem  during  the  review  period. 

Comment  4:  Respondents  claim  that 
with  respect  to  the  Income  Tax 
Reduction  for  Exports  Program,  the 
beneOt  for  Fine  Fabrico  was  incorrectly 
entered  in  the  summary  calculation 
sheet  and  should  be  corrected.  In 
addition,  with  respect  to  the  Export 
Financing  Program,  respondents  claim 
that  the  benefit  from  a  loan  reported  by 
Sultex  Industries  was  counted  twice  and 
should  be  corrected. 

Department's  Position:  We  agree,  and 
have  adjusted  our  calculations 
accordingly.  On  this  basis,  we  determine 
the  beneht  from  the  Income  Tax 
Reduction  for  Exports  program  to  be  0.18 
percent  ad  valorem  (see.  Comment  2), 
and  the  beneht  from  the  Export  Finance 
Scheme  (See  Comment  3)  to  be  1.82 
percent  ad  valorem. 

Calculation  Methodology  for 
Assessment  and  Cash  Deposit  Purposes 

In  our  preliminary  results  Eastern 
Textiles  Ltd.,  Hilal  Corporation  Ltd.,  and 
Mohsin  Brothers  received  aggregate 
beneHts  which  were  five  percentage 
points  greater  than  the  weighted- 
average  country-wide  rate  (significantly 
different  within  the  meaning  of  19  CFR 
355.22(d)(3)(i]]  and  consequently 
received  separate  rates  for  assessment 
and  cash  deposit  purposes.  As  a  result 
of  the  adjustments  made  in  our  final 
calculations,  the  rates  for  these  three 
cbmpcuiies  are  no  longer  significantly 
difierent  from  the  weighted-average 
country-wide  rate.  Therefore,  these 
three  companies  now  receive  the 
country-wide  rate  for  the  review  period. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  the  total  bounty  or  grant  to  be 
6.28  percent  ad  valorem  during  the 
period  January  1, 1990  through 
December  31, 1990. 

Therefore,  the  Department  will 
instruct  the  Customs  Service  to  assess 
countervailing  duties  of  6.28  percent  of 
the  f.o.b.  invoice  price  on  shipments  of 
this  merchandise  exported  on  or  after 
January  1, 1990  and  on  or  before 
December  31, 1990. 

Further,  the  Department  will  instruct 
the  Customs  Service  to  collect  cash 
deposits  of  estimated  countervailing 
duties  of  6.28  percent  of  the  f.o.b.  invoice 
price  on  all  shipments  of  this 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice.  This  deposit  requirement  shall 
remain  in  efiect  until  publication  of  the 
final  residts  of  the  next  administrative 
review. 


This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.a  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  April  1, 1992. 

Marjorie  A.  Choriins, 

Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  92-8341  Filed  4-1-92;  8;45  am] 
BOUNQ  CODE  3S10-OS-M 


National  Oceanic  and  Atmospheric 
Administration 

South  Atlantic  Rshery  Management 
Council;  Public  Meetings/PubUc 
Hearing 

agency:  National  Marine  Fisheries 
Service.  NOAA,  Commerce. 

The  ^uth  Atlantic  Fishery 
Management  Council  (Council)  and  its 
Committees  will  hold  public  meetings  on 
April  27 — May  1. 1992,  at  the  Town  and 
County  Inn,  2008  Savannah  Highway, 
Charleston.  SC.  telephone;  (803)  571- 
1000. 

Council 

The  public  is  invited  and  encouraged 
to  attend  a  scoping  meeting  on  April  27 
fivm  7  p.m.  until  8:30  p.m..  to  comment 
on  the  use  of  marine  fishery  reserves  as 
an  option  for  managing  snapper  and 
grouper.  The  Council  will  hold  a  closed 
(not  open  to  the  public)  session  of  the 
Advisory  Panel  Election  Committee  on 
April  28  from  8:30  a.m.  until  10  a.m. 

The  Council  will  also  continue  work 
during  its  meeting  on  an  amendment  to 
change  the  requirement  for  fishermen 
applying  for  spiny  lobster  permits  so 
that  at  least  10  percent  of  their  earned 
income  must  come  from  commercial 
fishing  during  one  of  the  three  years 
prece^ng  the  application.  (Currently, 
the  income  requirement  must  be  met 
during  the  year  preceding  the 
application.)  A  Federal  spiny  lobster 
conrmercial  vessel  permit  is  required  for 
fishing  vessels  engaged  in  harvesting 
lobsters  for  sale  or  for  the  harvest  or 
possession  of  more  than  six  lobsters  per 
persons  per  day  in  Federal  waters.  The 
Council  will  eliminate  the  requirement 
for  spiny  lobster  permit  in  Federal 
waters  ofi  Florida  for  those  using  traps 
upon  approval  of  Florida’s  proposed 
trap-reduction  program. 

The  Council  will  also:  (1)  Evaluate  the 
expanding  recreational  fisheiy  in  North 
Carolina,  South  Carolina  and  Georgia; 
(2)  consider  modifying  the  recreational 
season  and  bag  limits  for  states  north  of 
Florida;  (3)  evaluate  requiring  use  of 
escape  panels;  and  (4)  discuss 
prohibiting  the  use  of  “shorts”  as 
attractants.  The  South  Carolina  Wildlife 


and  Marine  Resources  Department  is 
requesting  that  the  Council  establish 
special  management  zones  (SMZs) 
around  eight  artificial  reefs  in  Federal 
waters  ofi  the  South  Carolina  coast  and 
that  fishing  methods  utilized  within 
these  zones  be  restricted  to  hand-held 
hook-and-line  fishing  and  spearfishing. 
Hand-held  hook-and-line  gear  includes 
manual,  electric  or  hydraulic  rod-and- 
reel  gear.  Spearfishing  excludes 
powerheads.  The  eight  areas  under 
consideration  are:  Little  River  Ofishore. 
BP-25,  Vermilion,  Cape  Romain,  Y-73, 
Eagles  Nest,  Bill  Perry  Jr.  and  Comarche. 
The  Council  will  hold  a  public  hearing  at 
1:30  p.m.,  April  28,  on  designating  these 
areas  as  SMZs. 

Committees 

The  Spiny  Lobster  Committee  will 
review  Florida’s  proposed  spiny  lobster 
trap  reduction  program.  The  program, 
which  is  scheduled  to  become  efiective 
in  July  1992,  would  establish  a 
transferable  trap  certificate  program  (for 
Florida’s  waters  as  well  as  Federal 
waters  off  Florida)  that  will  gradually 
reduce  the  number  of  working  traps 
while  allowing  fishermen  who  want  to 
stay  in  the  fishery  to  do  so.  All  spiny 
lobster  fishermen  will  be  required  to 
obtain  trap  certificates  this  year; 
however,  actual  trap  reduction  will 
begin  in  1993. 

The  program  will  proceed  if  it  meets 
the  objectives  of  the  Council’s  spiny 
lobster  plan,  national  standards  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  and  other  applicable 
law,  and  if  the  Council  does  not  object 
based  on  the  above  requirements.  For 
information  on  the  program,  please 
contact  the  Florida  Marine  Fisheries 
Commission  (Commission)  (phone:  904- 
487-0554).  The  Commission  is  requesting 
that  the  Council  adopt  the  following 
regulations  in  Federal  waters:  (1) 
Require  the  measurement  of  lobsters  in 
the  water  by  divers;  (2)  establish 
uniform  sizes  of  buoy  identification 
numbers;  (3)  prohibit  harvesting  in 
excess  of  the  bag  limit  during  the  night 
diving;  (4)  define  allowable  gear  as 
specified  by  the  Commission;  (5)  allow 
no  more  than  50  undersize  lobsters  as 
attractants  per  vessel  or  one  per  trap. 
The  Commission  also  is  requesting  that 
all  traps  fished  off  Florida  have  a  tag 
ft'om  the  Florida  Department  of  Natural 
Resources  to  ensure  that  Federal  waters 
are  included  in  the  trap  reduction 
program. 

The  Snapper-Grouper  Conunittee  will 
discuss  the  black  sea  bass  trap  fishery, 
focusing  on  the  impacts  of  multi-gear 
trips  and  limitations  on  species  that  can 
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be  retained  legally  while  traps  are  on 
board. 

The  Shrimp  Committee  will  discuss 
the  status  of  the  draft  shrimp  fishery 
management  plan  that  was  not 
approved  at  the  last  Council  meeting 
because  of  a  requirement  by  the 
National  Marine  Fisheries  Service  for 
the  Council  to  incorporate  a  biological 
assessment  into  the  plan. 

The  Mackerel  Committee  will  review 
the  annual  stock  assessment  and  bag 
limit  analysis  for  king  and  Spanish 
mackerel.  The  Committee  will  make 
recommendations  to  the  Council  on 
quotas  and  bag  limits  for  the  1992-93 
king  and  Spanish  mackerel  season,  after 
reviewing  recommendations  from  the 
ScientiHc  and  Statistical  Committee  and 
Mackerel  Advisory  panel. 

The  Habitat  and  Limited  Access 
Committees  also  are  scheduled  to  meet. 

A  detailed  agenda  with  speciHc 
meeting  times  will  be  made  available  to 
the  public  on  or  about  April  9.  For  more 
information  contact  Carrie  Knight, 
Public  Information  Officer  South 
Atlantic  Fishery  Management  Council: 
One  Southpark  Circle,  suite  306; 
Charleston,  SC  29407-4699;  telephone: 
(803)  571-4366. 

Dated:  April  6, 1992. 

David  S.  Crestin, 

Deputy  Director,  Office  of  Fisheries 
Conservation  and  Management,  Natianal 
Marine  Fisheries  Service. 

(FR  Doc.  92-8272  Filed  4-9-92;  8:45  am) 
BtLUNQ  CODE  3510-22-M 


Marine  Mammals 

agency:  National  Marine  Fisheries 
Service,  NOAA. 

ACTION:  Application  for  Scientific 
Research  Permit  (P135C). 

SUMMARY:  Notice  is  hereby  given  that 
Mr.  James  H.W.  Hain,  Associated 
Scientists  at  Woods  Hole,  Inc.,  Box  721, 
Woods  Hole,  MA  02543  (508/564-4449), 
has  applied  for  a  Scientific  Research 
Permit  to  take  annually  up  to  25  right 
whales  [Eubalaena  glacialis],  45 
humpback  whales  [Megaptera 
novaeangliae],  550  Atlantic  bottlenose 
dolphins  [Tursiops  truncatus],  20  sperm 
whales  [Physeter  macrocephalus],  500 
(Stenella  spp).,  300  pilot  whales 
[Globicephala  spp.),  5  Cuvier's  beaked 
whales  [Ziphius  cavirostris],  50  fin 
whales  [Balaenoptera  physalus],  40 
minke  whales  [B.  acutorostrata],  200 
Atlantic  white-sided  dolphins 
[Lagenorhynchus  acutus),  175 
loggerhead  turtles  [Caretta  caretta],  25 
Kemp's  Ridley  turtles  [Lepidochelys 
kempi]  and  45  leatherback  turtles 
[Dermochelys  coriacea).  The  animals 


would  be  taken  by  inadvertent 
harassment,  primarily  during  surveys 
from  an  airship,  including  experiments 
with  low-level  flight  and  close 
approaches.  Takes  by  inadvertent 
harassment  may  also  occur  during 
research  involving  fixed-wing  aircraft, 
surface  vessels,  and  underwater 
acoustic  surveys.  Activities  will  occur  in 
the  continental  shelf  waters  off  the  east 
coast  of  the  United  States  out  to  a 
distance  of  100  nautical  miles  from  the 
shoreline.  The  principal  research  areas 
will  be  coastal  waters  off  Florida, 
Georgia,  North  Carolina  and 
Massachusetts. 

The  purposes  of  the  study  are  to:  (1) 
Assess  the  utility  of  the  airship  as  a 
platform  for  marine  mammal  research, 
including  the  effects  of  overflights  at 
close  approach  altitudes;  and  (2)  obtain 
information  on  the  biology  and  behavior 
of  cetaceans  and  marine  turtles  (i.e., 
feeding  behaviors/  strategies, 
distribution  and  abimdance  of 
cetaceans;  distribution  and  abundance 
of  cetaceans  and  marine  turtles  in 
relation  to  habitat  and  environmental 
parameters;  and  surface/dive  time 
relationship  and  other  behaviors). 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  the 
Committee  of  Scientific  Advisors. 
Written  data  or  views,  or  requests  for  a 
public  hearing  on  this  application  should 
be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  National 
Marine  Fisheries  Service,  U.S. 
Department  of  Commerce,  1335  East- 
West  Highway,  SSMC#1,  room  7324, 
Silver  Spring,  20910,  within  30  days 
of  the  publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  application 
would  be  appropriate.  The  holding  of 
such  hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
All  statements  and  opinions  contained 
in  this  application  are  summaries  of 
those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  the 
National  Marine  Fisheries  Service. 

Documents  submitted  in  connection 
with  the  above  application  are  available 
for  review  by  interested  persons  in  the 
following  offices: 

By  appointment:  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service,  NOAA,  1335  East-West 
Highway,  room  7324,  Silver  Spring,  MD 
20910  (301/713-2289); 

Director,  Northeast  Region,  National 
Marine  Fisheries  Service,  NOAA,  One 
Blackburn  Drive,  Gloucester, 


Massachusetts  01930  (508/281-9200); 
and 

Director,  Southeast  Region,  National 
Marine  Fisheries  Service,  NOAA,  9450 
Koger  Blvd.,  St.  Petersburg,  Florida 
33702  (813/893-3141). 

Dated:  April  3, 1992. 

Nancy  Foster, 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

[FR  Doc.  92-8287  Filed  4-9-92;  8:45  am) 
BILUNO  CODE  3510-22-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Export  Licensing 
Requirements  for  Certain  Cotton, 
Wool,  Man-Made  Fiber,  Silk  Blend  and 
Other  Vegetable  Fiber  Textiles  and 
Textile  Products  Produced  or 
Manufactured  In  the  People’s  Republic 
of  China 

April  6, 1992. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  amending 
export  licensing  requirements  to  require 
manufacturer's  identification. 


EFFECTIVE  DATE:  May  1, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  existing  export  licensing  system 
between  the  Governments  of  the  United 
States  and  the  People’s  Republic  of 
China  is  being  amended,  for  goods 
produced  or  manufactured  in  the 
People’s  Republic  of  China  and  exported 
from  the  People’s  Republic  of  China  on 
and  after  May  1, 1992,  to  require  that  the 
complete  name  and  address  of  a 
company  actually  involved  in  the 
manufacturing  process  of  the  textile 
product  covered  by  the  visa  be  provided 
on  the  textile  export  license/commercial 
invoice. 
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See  49  FR  7269,  published  on  February 
28, 1987;  and  52  FR  28741,  published  on 
August  3, 1987. 

Auggie  D.  Tantillo. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 

Agreements 

April  6, 1992. 

Commissioner  of  Customs, 

Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive  amends, 
but  does  not  cancel,  the  directive  issued  to 
you  on  February  23, 1984,  as  amended,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive  directs 
you  to  prohibit  entry  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  China  which 
were  not  properly  visaed  by  the  Government 
of  the  People’s  Republic  of  China. 

Effective  on  May  1, 1992,  for  goods 
produced  or  manufactured  in  the  People’s 
Republic  of  China  and  exported  from  the 
People’s  Republic  of  China  on  and  after  May 
1, 1992,  you  are  directed  to  require  that  the 
complete  name  and  address  of  a  company 
actually  involved  in  the  manufacturing 
process  of  the  textile  product  covered  by  the 
visa  be  provided  on  the  textile  export 
license/commercial  invoice. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  which  includes  the  identification 
of  the  manufacturer  on  the  export  licensing/ 
commercial  invoice  shall  be  denied  entry  and 
a  new  visa  with  the  manufacturer’s 
identification  on  the  export  license/ 
commercial  invoice  must  be  obtained. 

'The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  S53(a](l). 

Sincerely, 

Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  92-8295  Filed  4-9-92;  8:45  am] 
BtLUNQ  CODE  SSIO-OR-T 


Cancellation  of  a  Previoua  Document 
Concerning  Denial  of  Participation  In 
the  Special  Access  and  Special 
Regime  Programs 

April  6. 1992. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 


FOR  FURTHER  INFORMATION  CONTACT: 

Lori  E.  Goldberg,  International  Trade 
Specialist,  OfHce  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  377-3400. 

SUPPLEMENTARY  INFORMATION: 


Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

The  purpose  of  this  notice  is  to  cancel 
the  notice  and  letter  to  the 
Commissioner  of  Customs  published  in 
the  Federal  Register  on  December  26, 
1991  which  announced  that  Macclenny 
Products.  Inc.,  would  be  denied  the  right 
to  participate  in  the  Special  Access  and 
Special  Regime  Programs  for  the  period 
April  1, 1992  through  March  31, 1993. 

'This  document  was  superseded  by  the 
document  published  in  the  Federal 
Re^ster  on  March  12. 1992  (57  FR  9417) 
which  states  that  Macclenny  Products. 
Inc.,  would  be  denied  the  right  to 
participate  in  the  Programs  for  the  two- 
month  period  beginning  on  June  1. 1992 
and  extending  through  July  31, 1992. 
Auggie  D.  Tantillo, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.  92-8296  Filed  4-9-92;  8:45  am] 
BILUNQ  CODE  SSIO-OR-F 


COMMITTEE  FOR  PURCHASE  FROM 
THE  BUND  AND  OTHER  SEVERELY 
HANDICAPPED 

Procurement  Ust;  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Additions  to  Proucrement  List. 

summary:  This  action  adds  to  the 
Procurement  List  commodities  and  ' 
services  to  be  furnished  by  nonprofrt 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  May  11, 1992. 
ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMA'nON  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
October  11,  December  6, 13, 1991, 
January  10,  February  14  and  28, 1992  the 
Committee  for  purchase  from  the  Blind 
and  Other  Severely  Handicapped 
published  notices  (56  FR  51376. 63937, 
65047,  57  FR  1147,  5420  and  6814/5)  of 
proposed  additions  to  the  Procurement 
List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualifred  nonprofit  agencies  to  produce 
the  commodities  and  provide  the 
services  at  a  fair  market  price  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 


has  determined  that  the  commodities 
and  services  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  Under  41  U.S.C.  46-48c  and 
41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  signiHcant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

1.  'The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  or  services  to  the 
Government 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  or  services. 

3.  The  action  will  result  in  authorizing 
small  entities  to  furnish  the  commodities 
or  services  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objective  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  or 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 
Tool  Box,  Portable 

5140-00-226-9019 
Harness,  Night  Vision 

5855-01-334-6594 
Diskette,  Flexible 

7045-01-209-2193 
Compound,  Corrosion  Preventive 

8030-01-041-1596 

8030-01-066-3971 

Services 

Commissary  Shelf  Stocking  and  Custodial, 
Brooks  Air  Force  Base,  Texas. 
Janitorial/Custodial,  Federal  Building,  St. 
George,  Utah. 

Mailroom  Service,  General  Services 

Administration  Regional  Office,  1500  E. 
Bannister  Road,  Kansas  City.  Missouri. 

Tliis  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  under 
those  contracts. 

Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  92-6355  Filed  4-9-92;  8:45  am] 
WUJNQ  CODE  e820-33-M 


Procurement  List;  Proposed  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 
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action:  Proposed  additions  to 
Procurement  List. 

summary:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  with  severe 
disabilities. 

DATES:  Comments  must  be  received  on 
or  before  May  11, 1992. 

ADDRESSES:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped.  Crystal  Square  5.  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C. 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose  is 
to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  action. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  from 
the  designated  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

1.  The  action  will  hot  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in  authorizing 
small  entities  to  furnish  the  services  to 
the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46— 48cJ  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

It  is  proposed  to  add  the  following 
services  to  the  Procurement  list  for 
provision  by  the  designated  nonprofit 
agency: 

lanitorial/Custodial  for  the  following 
locations  in  Connecticut: 

East  Windsor  USARC 

West  Hartford  USARC 

Windsor  Locks  USARC 
Nonprofit  Agency:  Greater  Enfield  ARC,  Ina, 
Enfield,  Connecticut. 


Janitorial/Custodial,  U.S.  Nuclear  Regulatory 
Commission  Warehouse,  5000 — 5010 
Boiling  Brook  Parkway,  Rockville, 
Maryland. 

Nonprofit  Agency:  Davis  Memorial  Goodwill 
Industries,  Washington,  DC. 

Janitorial/Custodial  U.S.  Army  Reserve 
Center,  200  Baker  Road,  Pittsfield, 
Massachusetts. 

Nonprofit  Agency:  Berkshire  County 

Association  for  Retarded  Citizens,  Inc., 
Pittsfield,  Massachusetts. 

Beverly  L  Milkman, 

Executive  Director. 

[FR  Doc.  92-0356  Filed  4-9-92;  8:45  am] 

MLLINQ  CODE  6620-33-H 


Procurement  List;  Additions 

agency:  Committee  for  Purchase  from 
the  Blind  and  Other  Severely 
Handicapped. 

action:  Additions  to  Procurement  List 

summary:  This  action  adds  to  the 
Procurement  List  protective  life 
preserver  covers  to  be  furnished  by  a 
nonprofit  agency  emplosdng  persons 
who  are  blind. 

EFFECnVE  date:  May  11, 1992. 
addresses:  Committee  for  Purchase 
from  the  Blind  and  Other  Severely 
Handicapped,  Crystal  Square  5,  suite 
1107, 1755  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3509. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  557-1145. 
SUPPLEMENTARY  INFORMATION:  On 
January  24, 1992,  the  Committee  for 
Purchase  from  the  Blind  and  Other 
Severely  Handicapped  published  a 
notice  (57  FR  2895)  of  the  proposed 
addition  of  these  life  preserver  covers  to 
the  Procurement  List 

Comments  were  received  from  the 
three  current  contractors  for  the  life  vest 
covers  and  fi'om  another  business. 

These  comments  addressed  the  impact 
on  the  contractor  and  others  of  the 
proposed  addition  to  the  Procurement 
List,  the  capability  of  nonprofit  agencies 
employing  blind  workers  to  make  the 
items,  and  current  contractor 
employment  of  persons  with  disabilities. 

Comments  concerning  impact 
included  assertions  that  contractor 
employees  would  lose  jobs  as  a  result  of 
the  proposed  addition,  and  that 
expendibires  had  been  made  on 
equipment  and  training  which  could  not 
be  recovered  or  transferred  to  other 
products.  One  contractor  noted  that  it 
had  been  a  longtime  Government 
supplier  of  these  items.  Three 
commenters  claimed  that  the  impact  of 
the  proposed  addition  would  be 
magnified  by  the  shrinking  of 
Department  of  Defense  (DoD)  purchases 


in  this  product  area,  and  one  claimed 
that  as  a  result  of  increased  efforts  by 
Federal  Prison  Industries  (FPI)  to  add 
textile  products  to  its  mandatory  source 
program,  the  Defense  industrial  base  for 
these  products  was  being  reduced  to 
FPI,  the  Committee’s  program,  and  the 
Small  Business  Administration  8(a) 
program. 

The  Committee  considers  that  the 
possible  loss  of  jobs  by  persons  without 
disabilities  is  outweighed  by  the 
creation  of  jobs  for  persons  with  severe 
disabilities  who  traditionally  have  very 
high  unemployment  rates.  Because  the 
competitive  bidding  system  does  not 
guarantee  any  contractor  a  contract  on  a 
continuing  basis,  the  Committee  does 
not  consider  the  loss  of  opportunity  to 
recover  investments  in  training  and 
equipment  by  itself  to  be  severe  adverse 
impact.  The  Committee  has  taken  into 
account  the  impact  of  previous  additions 
to  the  Procurement  List  on  current 
contractors  for  these  items  in  reaching 
its  conclusion  that  the  current  addition 
does  not  constitute  severe  adverse 
impact  on  these  contractors.  While  the 
Committee  is  aware  that  the  DoD 
downsizing  may  affect  future  purchases 
of  many  items,  the  commenters  have  not 
provided  any  details  to  support  their 
contentions  that  the  impact  of  the 
proposed  addition  to  the  Procurement 
List  will  be  magnified  by  DoD  actions, 
or  that  the  Defense  industrial  base  is 
being  reduced  to  the  sources  cited. 
Consequently,  the  Committee  is  unable 
to  assess  the  additional  impact  that 
these  actions  may  have  on  the  proposed 
addition  to  the  Procurement  List. 

One  commenter  stated  that  it  would 
be  difficult  for  nonprofit  agencies 
employing  people  with  severe 
disabilities  to  follow  Government 
specifications  and  make  these  items 
correctly.  Another  commenter  noted  that 
these  items  are  critical  safety  items 
which  require  a  high  level  of  quality. 

Nonprofit  agencies  participating  in  the 
Committee's  program  are  required  to 
produce  to  the  same  specifications  and 
the  same  level  of  quality  as  other 
Government  contractors.  Both  the 
central  nonprofit  agency  representing 
the  nonprofit  agency  which  will  produce 
these  life  vest  covers  and  the 
Government  agency  which  purchases 
them  have  inspected  the  nonprofit 
agency  and  have  informed  the 
Committee  that  they  consider  the 
nonprofit  agency  to  be  capable  of 
producing  Ae  covers. 

One  contractor  said  that  it  employs 
two  deaf  people  and  one  with  mental 
retardation.  It  also  noted  that  it 
subcontracts  work  to  a  local  nonprofit 
agency  employing  people  with  servere 
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disabilities.  Hie  contractor  did  not 
indicate  that  these  people  of  the 
nonprofit  agency  would  be  displaced  if 
the  items  are  added  to  the  Procurement 
Ust. 

The  Committee  appreciates  the 
contractor's  e^orts  to  employ  people 
with  disabilities  and  to  subcontract 
work  to  nonprofit  agencies  employing 
them.  However,  because  the 
Committee's  program  requires 
employment  of  a  high  percentage  of 
persons  with  severe  disabilities  in  the 
direct  labor  force  of  participating 
nonprofit  agencies,  it  feels  that  ti^e 
creation  of  these  jobs  outweighs  the 
unlikely  possibility  that  the  contractor, 
which  is  free  to  discharge  its  employees 
with  disabilities  for  any  reason,  or  to 
subcontract  with  other  businesses  than 
the  nonprofit  agency  it  mentioned,  may 
terminate  this  employment  or 
subcontracting  because  of  the  addition 
of  these  items  to  the  Procurement  List. 
After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  produce 
the  commodities  at  a  fair  market  price 
and  impact  of  the  addition  on  the 
current  or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  listed  below  are  suitable 
for  procurement  by  the  Federal 
Government  under  41  U.S.C.  46-48c  and 
41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  The 
major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities. 

3.  The  action  will  result  in  authorizing 
small  entities  to  furnish  the  commodities 
to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Procurement  List 

Accordingly,  the  following 
commodities  are  hereby  added  to  the 
Procurement  List: 

Cover,  Protective,  Life  Preserver 

4220-00-926-9459 

4220-00-926-9460 

4220-00-926-9461 

4220-00-926-9462 

4220-00-926-9464 

4220-00-926-9465 


4220-00-926-9466 

4220-00-926-9467 

4220-00-926-9468 

4220-00-926-9469 

4220-00-926-9471 

4220-00926-9472 

422090926-0473 

4220-00926-9474 

4220-00926-9475 

4220-00926-9478 

4220-00926-8478 

4220-00926-9479 

This  action  does  not  affect  contracts 
awarded  prior  to  the  effective  date  of 
this  addition  or  options  exercised  imder 
those  contracts. 

Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  92-8357  Filed  4-992;  8:45  am] 
BiLUNQ  COOe  6820-3S-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Request  for  Approval  of  Collection  of 
Information,  Compliance  Survey  of  the 
Adult  Sleepwear  Industry 

agency:  Consumer  Product  Safety 

Commission. 

action:  Notice. 

summary:  In  accordance  with 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35),  the  Consumer 
Product  Safety  Commission  has 
submitted  to  the  Office  of  Management 
and  Budget  a  request  for  approval 
through  December  31, 1992,  of  a 
collection  of  information  in  the  form  of  a 
survey  of  firms  which  manufacture  or 
import  adult  sleepwear.  The  purpose  of 
this  survey  is  to  assess  the  over-all  level 
of  compliance  of  the  adult  sleepwear 
indust^  with  the  Standard  for  the 
Flammability  of  Clothing  Textiles  (16 
CFR  1610).  ’Ibis  standard  was  mandated 
by  the  Flammable  Fabrics  Act  of  1953 
(Pub.  L  83-88:  67  Stat  111)  to  prohibit 
the  manufacture,  importation,  or  sale  of 
articles  of  wearing  apparel  which  are  so 
highly  flammable  as  to  be  dangerous 
when  worn  by  individuals.  The  standard 
prescribes  a  test  to  determine  if  articles 
of  wearing  apparel  are  dangerously 
flammable  because  of  rapid  and  intense 
burning.  The  survey  of  the  adult 
sleepwear  industry  is  part  of  a 
comprehensive  plan  to  assess 
compliance  by  regulated  industries  with 
70  rules  enforced  by  the  Commission. 

The  Commission  will  use  the 
information  obtained  from  the  survey  of 
the  adult  sleepwear  industry  to  establish 
priorities  for  enforcement  of  mandatory 
standards  and  regulations  which  the 
Commission  administers.  Information 
obtained  from  this  survey  will  also  be 
used  to  support  appropriate  legal  action 


against  any  firm  which  hets 
manufactured  or  imported  sleepwear  in 
adult  sizes  which  fails  to  comply  with 
the  requirements  of  the  clothing  textiles 
flammability  standard. 

Additional  Details  About  the  Request 
for  Approval  of  a  Collection  of 
Information 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207. 

Title  of  information  collection:  Adult 
Sleepwear  Compliance  Survey. 

Type  of  request:  New  request. 
Frequency  of  collection:  One  time. 
General  description  of  respondents: 
Manufacturers  and  importers  of 
sleepwear  in  adult  sizes. 

Estimated  number  of  respondents:  50. 
Estimated  average  number  of  hours  per 
respondent:  6. 

Estimated  number  of  hours  for  all 
respondents:  300. 

Comments:  Comments  on  this  request 
for  extension  of  approval  of 
information  collection  requirements 
should  be  addressed  to  Elizabeth 
Harker,  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington,  DC  20503;  telephone 
(202)  395-7340. 

Copies  of  the  request  for  extension  of 
information  collection  requirements  are 
available  from  Francine  Shacter,  Office 
of  Planning  and  Evaluation,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0416. 

This  is  not  a  proposal  to  which  44 
U.S.C.  3504(h)  is  applicable. 

Dated:  April  6, 1992. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  92-8282  Filed  4-992;  8:45  am] 
BILLHra  CODE  635S41-M 


DEPARTMENT  OF  ENERGY 

Morgantown  Energy  Technology 
Center  Grant;  Financial  Aasistance 
Award  to  Lehigh  University 

agency:  Morgantown  Energy 
Technology  Center,  Department  of 
Energy  (DOE). 

action:  Notice  of  acceptance  of  an 
unsolicited  financial  assistance 
application  for  Grant  award. 

summary:  Based  upon  a  determination 
made  pursuant  to  10  CFR 
600.7(B)(2)(i)(A)  the  DOE,  Morgantown 
Energy  'Te^nology  Center  gives  notice 
of  its  plans  to  award  a  42  month  Grant 
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to  the  Lehigh  University  with  an 
associated  budget  of  approximately 
$516,627  of  which  the  participant  will 
cost  share  approximately  20  percent. 

FOR  FURTHER  INFORMATION  CONTACT: 

Laura  E.  Brandt,  1-07,  U.S.  Department 
of  Energy,  Morgantown  Energy 
Technology  Center,  P.O.  Box  880, 
Morgantown,  West  Virginia  26507-0880, 
Telephone:  (304)  291-4079,  Procurement 
Request  No.  21-92MC29228.000. 

SUPPLEMENTARY  INFORMATION:  The 

pending  award  is  based  on  an 
application  for  the  project  entitled 
“Selective  Methane  Oxidation  Over 
Promoted  Oxide  Catalysts."  The 
objective  of  the  project  is  to  expand  the 
knowledge  base  of  conversion  chemistry 
and  potential  processes  and  to  provide 
technical  and  economic  advances  for 
the  conversion  of  natural  gas  to  high 
value  hydrocarbons  (such  as  gasoline, 
distillates,  or  other  liquid  fuels  or  fuel 
additives)  to  the  acceptable  point  for 
commercialization  in  the  private  sector. 
This  bench-scale  research  is  focused  on 
the  development  of  an  economical 
process  to  convert  the  natural  gas  to 
liquid  fuels  utilizing  catalytic 
technologies.  The  conversion  of  natural 
gas  to  liquid  fuels  would  provide  new 
market  areas  for  natural  gas  and  would 
provide  the  means  for  transporting 
costly  natural  gas  from  remote  areas 
and  offshore  reservoirs  to  market  at 
acceptable  costs.  Development  of  this 
technology  would  reduce  the 
dependence  on  foreign  supplies  and 
stimulate  the  use  of  abundant  U.S. 
domestic  natural  gas.  Successful  use  of 
natural  gas  would  play  a  major  role  in 
the  future  implementation  of 
environmentally  benign  energy 
technologies  for  commercial,  industrial, 
and  electric  utility  applications.  A 
noncompetitive  assistance  award  to 
Lehigh  University  is  necessary  because 
the  project  is  a  continuation  of  a 
research  activity  funded  by  DOE. 
Competition  for  support  would  have  a 
significant  adverse  effect  on  the 
continuity  or  completion  of  the  activity. 

Issued’  April  1, 1992. 

Louie  L.  Calaway, 

Director,  Acquisition  and  Assistance 
Divisions,  Morgantown  Energy  Technology 
Center. 

[FR  Doc.  92-B330  Filed  4-9-92;  8:45  am] 
BILUNQ  COOE  64S0-01-M 

Privacy  Act  of  1974;  Adoption  of 
Amendment  to  an  Existing  System  of 
Records 

agency:  Department  of  Energy. 


action:  Final  notice  of  adoption  of 
amendment  to  an  existing  system  of 
records. 

summary:  The  Department  of  Energy  is 
amending  “DOE-M  Investigative  Files 
of  Inspector  General"  and  establishing  a 
revised  system  of  records.  The  revised 
system  is  entitled  “Investigative  Files  of 
the  Office  of  Inspector  General"  and 
maintains  investigative  data  on 
magnetic  media  as  well  as  on  paper 
records.  In  the  revised  system,  the 
description  of  individuals  covered  by 
the  system  is  more  specific,  but  the 
number  of  categories  of  individuals 
covered  is  not  increased.  Additional 
exemptions  pursuant  to  section  (j)(2), 
(k)(l),  (k)(2),  and  (k)(5)  of  the  Privacy 
Act  of  1974, 5  U.S.C.  552a,  are  applied  to 
the  system,  and  the  new  authority  for 
DOE's  Office  of  Inspector  General  (IG) 
is  cited.  Additional  routine  uses  have 
been  established  to  more  accurately 
reflect  standard  IG  investigative 
procedures. 

EFFECTIVE  DATE:  April  10, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Marian  C.  Bennett,  Office  of 
Inspector  General,  U.S.  Department  of 
Energy,  IG-1 FORRESTAL,  1000 
Independence  Avenue,  SW., 

Washington,  DC  20585  (202)  580-4393. 

Mr.  John  H.  Carter,  Director, 

Reference  and  Information 
Management,  U.S.  Department  of 
Energy,  AD-62  FORRESTAL,  1000 
Independence  Avenue,  SW., 

Washington,  DC  20585  (202)  580-5955. 

Mr.  Abel  Lopez,  Office  of  General 
Counsel,  U.S.  Department  of  Energy, 
GC-43  FORRESTAL,  1000  Independence 
Avenue,  SW..  Washington,  DC  20585 
(202)  586-8618. 

SUPPLEMENTARY  INFORMATION:  On 

September  18, 1991,  DOE  issued  a 
proposed  amendment  to  an  existing 
system  of  records,  “DOE-54 
Investigative  Files  of  Inspector 
General."  See  56  FR  47945,  September 
23, 1991.  Comments  on  the  proposed 
amendment  were  requested  by 
November  22, 1991.  One  comment  was 
received.  An  analysis  and  response  to 
that  comment  follow: 

A.  General 

1.  Comment  The  one  commenter 
objected  in  general  to  the  application  of 
fhe  (j)(2)  exemption  to  Offices  of 
Inspector  General.  It  was  the 
commenter's  position  that  the  (j)(2) 
exemption  was  not  applicable  as  a 
matter  of  law  to  Offices  of  Inspector 
General.  The  commenter  wrote  that  the 
(j)(2)  exemption  could  only  be  applied  to 
a  system  of  records  maintained  by  an 
agency  or  component  which  performs  as 


its  principal  function  criminal  law 
enforcement.  In  the  view  of  the 
commenter,  criminal  law  enforcement 
was  not  the  principal  function  of  an 
Inspector  General.  The  commenter 
suggested  that  the  (k)(l),  (k)(2),  and 
(k)(5)  exemptions  could  be  used  for  this 
system  of  records. 

Response:  The  Department  agrees 
with  the  commenter  that  the  (j)(2) 
exemption  only  applies  to  agencies  or 
distinct  subunits  that  have  as  a  principal 
function  criminal  law  enforcement  The 
revised  DOE-15  applies  only  to  IG 
criminal  files  and  records  that  are 
maintained  by  the  IG’s  Office  of 
Investigations.  The  principal  function  of 
the  Office  is  criminal  law  enforcement 
DOE-54  does  not  apply  to  any  other  IG 
files. 

The  Department  of  Energy  has 
consulted  with  the  Office  of 
Management  and  Budget  (0MB),  the 
agency  charged  with  enforcing  the 
Privacy  Act  OMB  states  that  its  position 
has  been  that  an  Office  of  Inspector 
General  component  that  has  criminal 
law  enforcement  responsibility  can 
properly  invoke  the  (j)(2)  exemption. 
According  to  OMB,  the  exemption  can 
be  applied  to  records  that  are  compiled 
for  criminal  law  enforcement  purposes. 
The  Department  of  Energy's  application 
of  the  (j)(2)  exemption  for  the  Office  of 
Inspector  General  is  consistent  with  the 
guidance  firom  the  Office  of 
Management  and  Budget. 

Issued  in  Washington,  DC,  this  7th  day  of 
April,  1992. 

Edwin  F.  Inge, 

Principal  Deputy  Director  of  Administration 
and  Human  Resource  Management 

DOE-54 

SYSTEM  NAME: 

Investigation  Files  of  the  Office  of 
Inspector  General. 

SYSTEM  CLASSIFICATION: 

Generally  unclassified.  Classified 
material  is  sometimes  maintained. 

SYSTEM  location: 

Official  case  files  and  working  files 
are  located  at: 

U.S.  Department  of  Energy,  Office  of 
Inspector  GeneraL  Headquarters, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585 
U.S.  Department  of  Energy,  Office  of 
Inspector  General.  PO  Box  54000, 
Albuquerque,  New  Mexico  87115 
U.S.  Department  of  Energy,  Office  of 
Inspector  General,  PO  Box  1328,  0{dc 
Ridge,  Tennessee  37831-1328 
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U.S.  Department  of  Energy,  Office  of 
Inspector  General.  PO  Box  754, 
Richland,  Washington,  99352 

CATEOOmSS  OF  MOIVIOUALS  COVCflEO  BY  THE 
system: 

Subjects  of  an  investigation, 
witnesses  in  an  investigation,  sources  of 
investigative  information,  investigative 
personnel,  and  other  individuals 
involved  in  an  Office  of  Inspector 
General  investigation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM! 

Criminal,  civil,  and  administrative 
investigative  records  and  files. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 

system: 

The  Inspector  General  Act  of  1978,  as 
amended,  5  U.S.C.  App.  3. 

PURPOSE(S): 

Pursuant  to  the  Inspector  General  Act 
of  1978, 5  U.S.C.  App.  3,  the  records  in 
this  system  are  used  by  the  IG  in 
furtherance  of  the  responsibilities  of  the 
Inspector  General.  These 
responsibilities  include  conducting  and 
supervising  investigations  relating  to 
Departmental  programs  and  operations: 
promoting  economy,  efiidency,  and 
effectiveness  in  the  administration  of 
such  programs  and  operations,  and 
preventing  and  detecting  fraud  and 
abuse  in  such  programs  and  operations. 

The  records  are  used  in  investigations 
of  individuals  and  entities  suspected  of 
having  committed  illegal  or  unediical 
acts  and  in  any  resulting  criminal 
prosecutions,  civil  proceedings,  or 
administrative  actions. 

ROUTINE  USES  OF  RECORDS  MAINTAIiaO  IN 
THE  SYSTEM,  INCUKNNO  CATEGORIES  ON 
USERS  ANO  FURPOSES  OF  SUCH  USES: 

Pursuant  to  the  Inspector  General  Act 
of  1978,  as  amended,  5  U.S.C  App.  3.  the 
information  contained  in  the 
investigative  files  is  collected  and 
maintained  in  carrying  out  the  duties 
and  responsibilities  of  the  Inspector 
General  to  investigate,  prevent  and 
detect  fraud  and  abuse  in  departmental 
programs  and  operations.  Material 
gathered  is  used  for  prosecutive,  civil  or 
administrative  actions. 

If  information  contained  in  an 
investigative  file  indicates  a  violation  or 
a  potential  violation  of  law,  whether 
civil,  criminal  or  regulatory  in  nature, 
and  whether  arising  by  general  statute 
or  particular  program  pursuant  thereto, 
all  information  in  the  investigative  file 
may  be  referred  as  a  routine  use  to  the 
appropriate  agency,  whether  Federal, 
State,  local,  or  foreign,  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  the 


statute,  or  rule,  regulation  or  order 
issued  pursuant  thereto.  Records  also 
may  be  disclosed  in  accordance  with  the 
routine  uses  2  through  10  as  listed  in 
appendix  B  of  47  FR 14333,  April  2, 1982. 

POUCIES  AND  PRACTICES  FOR  STORINO, 
RETRIEVINO,  ACCESSINO,  RETAININO,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Paper,  micrographic  and/or  magnetic 
medium. 

retrievabiuty: 

By  name,  case  number,  and  title  of 
investigative  report. 

safeguards: 

Files  are  maintained  within  a  cipher 
and  key-locked  storage  room.  Classified 
information  is  maintained  in  locked 
General  Services  Administration 
approved  class  6  security  containers. 
Data  maintained  on  personal  computers 
can  be  accessed  only  by  authorized  staff 
using  established  procedures. 

RETENTION  LAND  DISPOSAl: 

Records  retention  land  disposal 
authorities  are  contained  in  DOE  Order 
1324.2,  RECORDS  DISPOSITION. 
Records  within  the  DOE  are  destroyed 
by  shredding,  burning,  or  biuial  in  a 
sanitary  landfill,  as  appropriate. 
Automated  files  are  erased  through 
approved  security  processes. 

SYSTEM  MANAOERfS)  ANO  ADDRESS: 

Assistant  Inspector  General  for 
Investigations,  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  5B-250, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585. 

NOTIFICATION  PROCEDURES: 

The  Department  of  Energy  has 
exempted  the  system  from  this 
requirement.  See  the  Exemption  section 
of  this  notice. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  Procedures 
above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  Procedures 
above. 

RECORD  SOURCE  CATEGORIES: 

Subject  individuals;  individuals  and 
organizations  that  have  pertinent 
knowledge  about  the  subject;  those 
authorized  by  the  individual  to  furnish 
information;  confidential  informants; 
FBI;  and  other  Federal,  State,  and  local 
agencies. 


SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

Under  subsection  (j)(2)  of  the  Privacy 
Act,  this  system  has  been  exempted 
from  the  following  subsections: 

5  U.S.C.  552a(c]  (3)  and  (4) 

5  U.S.C.  552a(d) 

5  U.S.C.  552a(e]  (1).  (2).  and  (3) 

5  U.S.C.  552a(e)  (4)  (G)  and  (H] 

5  U.S.C.  552a(e)  (5)  and  (8) 

5  U.S.C.  552a(f) 

5  U.S.C.  552a(g) 

See  DOE’S  Privacy  Act  regulation  at 
10  CFR  1008.12(a).  45  FR  61576, 61582, 
September  16, 1980.  This  section  applies 
to  information  in  the  system  that  relates 
to  criminal  law  enforcement  and  meets 
the  criteria  of  the  (j)(2)  exemption. 

Under  subsections  (k)(l).  (2),  and  (5)  of 
the  Act,  this  system  has  been  exempted 
from  the  following  subsection: 

5  U.S.C.  552a(cK3) 

5  U.S.C.  552a(d) 

5  U.S.C.  552a(e)(l) 

5  U.S.C.  552a(e)(4)  (G)  and  (H) 

5  U.S.C.  552a(f) 

See  doe’s  Privacy  Act  regiilation  at 
10  CFR  1008.12(b).  'This  section  applies 
to  information  in  the  system  that  meets 
the  criteria  of  the  (k)  (2)  and  (5) 
exemptions. 

'The  detailed  reasons  for  the 
exemptions  under  5  U.S.C.  552a  (j)  (2) 
and  (k)  (2)  as  applicable  follow: 

(1)  5  U.S.C  552a(c)(3)  requires  that 
upon  request,  an  agency  must  give  an 
individual  named  in  a  record  an 
accoimting  which  reflects  the  disclosure 
of  the  record  to  other  persons  or 
agencies.  This  accounting  must  state  the 
date,  nature,  and  purpose  of  each 
disclosure  of  the  record  and  the  name 
and  address  of  the  recipient.  The 
application  of  this  provision  would  alert 
subjects  of  an  investigation  to  the 
existence  of  the  investigation  or  that 
such  persons  are  subject  of  that 
investigation.  Since  release  of  such 
information  to  subjects  of  an 
investigation  would  provide  the  subjects 
with  significant  information  concerning 
the  nature  of  the  investigation,  it  could 
result  in  the  altering  or  destruction  of 
documentary  evidence,  improper 
influencing  of  witnesses,  and  other 
activities  that  could  impede  or 
compromise  the  investigation. 

(2)  5  U.S.C.  552a(c)(4),  (d),  (e)(4)  (G) 
and  (H),  (f)  and  (g)  relate  to  the 
following:  An  individual’s  right  to  be 
notified  of  the  existence  of  records 
pertaining  to  such  individual; 
requirements  for  identifying  an 
individual  who  requests  access  to 
records;  agency  procedures  relating  to 
access  to  records  and  the  content  of 
information  contained  in  such  records; 
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and  the  civil  remedies  available  to  the 
individual  in  the  event  of  adverse 
determinations  by  an  agency  concerning 
access  to  or  amendment  of  information 
contained  in  record  systems.  This 
system  is  exempt  from  the  foregoing 
provisions  for  the  following  reasons:  To 
notify  an  individual  at  the  individual’s 
request  of  the  existence  of  records  in  an 
investigative  file  pertaining  to  such 
individual  or  to  grant  access  to  an 
investigative  file  could  interfere  with 
investigative  and  enforcement 
proceedings,  deprive  co-defendants  of  a 
right  to  a  fair  trial  or  other  impartial 
adjudication,  constitute  an  unwarranted 
invasion  of  personal  privacy  of  others, 
disclose  the  identity  of  confidential 
sources,  and  reveal  confidential 
information  supplied  by  these  sources 
and  disclose  investigative  techniques 
and  procedures.  As  for  the  civil 
remedies  provisions  of  (g),  since  DOE  is 
claiming  that  this  system  of  records  is 
exempt  from  subsections  (c)  (3)  and  (4), 

(d) ,  (e)  (1),  (2),  and  (3),  (e)(4)  (G)  and  (H), 

(e)  (5)  and  (8),  and  (f)  of  the  Act,  the 
provisions  of  subsection  (g)  of  the  Act 
would  be  inapplicable  and  are  exempted 
to  the  extent  that  this  system  of  records 
will  be  exempted  from  those  above- 
listed  subsections  of  the  Act. 

(3)  5  U.S.C.  552a(e)(l)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual 
that  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  agency 
required  by  statute  or  Executive  Order. 
An  exemption  fi'om  the  foregoing  is 
needed: 

a.  It  is  not  always  possible  to  detect 
relevance  or  necessity  of  specific 
information  in  the  early  stages  of  a 
criminal  or  other  investigation. 

b.  Relevance  and  necessity  are 
questions  of  judgment  and  timing.  What 
appears  relevant  and  necessary  when 
collected  may  ultimately  be  determined 
to  be  unnecessary.  It  is  only  after  the 
information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established. 

c.  In  any  investigation  the  Inspector 
General  may  obtain  information 
concerning  the  violations  of  laws  other 
than  those  within  the  scope  of  his 
jurisdiction.  In  the  interest  of  effective 
law  enforcement,  the  Inspector  General 
should  retain  this  information  as  it  may 
aid  in  establishing  patterns  of  criminal 
activity,  and  provide  leads  for  those  law 
enforcement  agencies  charged  with 
enforcing  other  segments  of  criminal  or 
civil  law. 

d.  In  interviewing  persons,  or 
obtaining  other  forms  of  evidence  during 
an  investigation,  information  may  be 
supplied  to  the  investigator  which 
relates  to  matters  incidental  to  the  main 


purpose  of  the  investigation  but  which 
may  relate  to  matters  under  the 
investigative  jurisdiction  of  another 
agency.  Such  information  cannot  readily 
be  segregated. 

(4)  5  U.S.C.  552a(e)(2)  requires  an 
agency  to  collect  information  to  the 
greatest  extent  practicable  directly  from 
the  subject  individual  when  the 
information  may  result  in  adverse 
determinations  about  an  individual's 
rights,  benefits,  and  privileges  under 
Federal  programs.  The  application  of  the 
provision  would  impair  investigations  of 
illegal  acts,  violations  of  the  rules  of 
conduct,  violations  of  the  merit  system 
and  any  other  misconduct  for  the 
following  reasons: 

a.  In  certain  instances  the  subject  of 
an  investigation  cannot  be  required  to 
supply  information  to  investigators.  In 
those  instances,  information  relating  to 
a  subject’s  illegal  acts,  violations  of 
rules  of  conduct,  or  any  other 
misconduct  must  be  obtained  from  other 
sources. 

b.  Most  information  collected  about 
an  individual  under  investigation  is 
obtained  from  third  parties  such  as 
witnesses  and  informers.  It  is  not 
always  feasible  to  reply  upon  the 
subject  of  the  investigation  as  a  source 
for  information  regarding  his  activities. 

c.  'The  subject  of  an  investigation  will 
be  alerted  to  the  existence  of  an 
investigation  if  any  attempt  is  made  to 
obtain  information  from  the  subject. 

This  could  afford  the  individual  the 
opporfimity  to  conceal  any  criminal 
activities  in  order  to  avoid 
apprehension. 

d.  In  an  investigation  it  is  necessary  to 
obtain  evidence  from  a  variety  of 
sources  other  than  the  subject  of  the 
investigation  in  order  to  verify  the 
evidence  necessary  for  successful 
litigation. 

(5)  5  U.S.C.  552a(e)(3)  requires  that  an 
agency  must  inform  the  subject  of  an 
investigation  who  is  asked  to  supply 
information  of: 

a.  The  authority  under  which  the 
information  is  sought  and  whether 
disclosure  of  the  information  is 
mandatory  or  volimtary, 

b.  The  purposes  for  which  the 
information  is  intended  to  be  used, 

c.  The  routine  uses  which  may  be 
made  of  the  information,  and 

d.  *1110  effects  on  the  subject,  if  any,  of 
not  providing  the  requested  information. 
The  reasons  for  exempting  this  system 
of  records  from  the  foregoing  provision 
are  as  follows: 

(i)  *1110  disclosme  to  the  subject  of  the 
investigation  as  stated  in  b.  above 
would  provide  the  subject  with 
substantial  information  relating  to  the 


nature  of  the  investigation  and  could 
impede  or  compromise  the  investigation. 

(ii)  If  the  subject  were  informed  of  the 
information  required  by  this  provision,  it 
could  seriously  interfere  with 
undercover  activities,  require  disclosure 
of  imdercover  agents’  identity  and 
impair  their  safety,  as  well  as  impair  the 
successful  conclusion  of  the 
investigation. 

(iii)  Individuals  may  be  contacted 
before  the  subject  of  an  investigation 
during  preliminary  information  gathering 
in  investigations.  Informing  the 
individual  of  the  matters  required  by 
this  provision  would  hinder  or  adversely 
affect  any  present  or  subsequent 
investigations. 

(6)  5  U.S.C.  552a(e)(5)  requires  that 
records  be  maintained  with  such 
accuracy,  relevance,  timeliness,  and 
completeness  as  is  reasonably 
necessary  to  assure  fairness  to  the 
individual  in  making  any  determination 
about  an  individual.  Because  the  law 
defines  “maintain”  to  include  the 
collection  of  information,  complying 
with  this  provision  would  prevent  the 
collection  of  any  data  not  shown  to  be 
accurate,  relevant,  timely,  and  complete 
at  the  moment  of  its  collection.  In 
gathering  information  during  the  course 
of  an  investigation,  it  is  not  possible  to 
determine  this  prior  to  collection  of 
information.  Facts  are  first  gathered  and 
then  placed  into  a  logical  order  which 
objectively  proves  or  disproves  criminal 
behavior  on  the  part  of  the  suspect. 
Material  which  may  seem  unrelated, 
irrelevant,  incomplete,  or  imtimely,  may 
take  on  added  meaning  as  an 
investigation  progresses.  The 
restrictions  in  this  provision  could 
interfere  with  the  preparation  of  a 
complete  investigative  report. 

(7)  5  U.S.C.  552a(e)(8)  requires  an 
agency  to  make  reasonable  efforts  to 
serve  notice  on  an  individual  when  any 
record  of  such  individual  is  made 
available  to  any  person  under 
compulsory  legal  process  when  such 
process  becomes  a  matter  of  public 
record.  The  notice  requirement  of  this 
provision  could  prematurely  reveal  an 
ongoing  criminal  investigation  to  the 
subject  of  the  investigation. 

Reasons  for  exemptions  under  5 
U.S.C.  552a(k)(l): 

(1)  5  U.S.C.  552a(c)(3)  requires  that  an 
agency  make  accountings  of  disclosures 
of  records  available  to  individuals 
named  in  the  records  at  their  request. 
These  accountings  must  state  the  date, 
nature,  and  purpose  of  each  disclosure 
of  the  record  and  the  name  and  address 
of  the  recipient.  The  application  of  this 
provision  would  alert  subjects  of  an 
investigation  to  the  existence  of  the 
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investigation  and  that  such  persons  are 
subjects  of  that  investigation.  Such 
information,  if  known,  might  be  harmful 
to  national  security. 

(2)  5  U.S.C.  552a(d],  (e)(4)  (G)  and  (H), 
and  (f)  relate  to  the  following:  An 
individual's  right  to  be  notified  of  the 
existence  of  records  pertaining  to  such 
indi\4dual;  requirements  for  identifying 
an  individual  who  requests  access  to 
records;  and  agency  procedures  relating 
to  access  to  records  and  the  content  of 
information  contained  in  such  records. 
This  system  is  exempt  from  the 
foregoing  provisions  for  the  following 
reasons:  To  notify  an  individual  at  the 
individual’s  request  of  the  existence  of 
records  in  an  investigative  Hie 
pertaining  to  such  individual  or  to  grant 
access  to  an  investigative  Hie  could 
interfere  with  investigations  undertaken 
in  connection  with  national  security;  or 
could  disclose  the  identity  of  sources 
kept  secret  to  protect  national  security 
or  reveal  confidential  information 
supplied  by  these  sources. 

(3)  5  U.S.C.  552a(e)(l)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual 
that  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  agency 
required  by  statute  or  Executive  Order. 
An  exemption  from  the  foregoing  is 
needed  when: 

a.  It  is  not  always  possible  to  detect 
relevance  or  necessity  of  specific 
information  in  the  early  stages  of  an 
investigation  involving  national  security 
matters. 

b.  Relevance  and  necessity  are 
questions  of  judgment  and  timing.  What 
appears  relevant  and  necessary  when 
collected  may  ultimately  be  determined 
to  be  unnecessary.  It  is  only  after  the 
information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established. 

c.  In  any  investigation  the  Inspector 
General  may  obtain  information 
concerning  the  violators  of  laws  other 
than  those  within  the  scope  of  his 
jurisdiction.  In  the  interest  of  effective 
law  enforcement,  the  Inspector  General 
should  retain  this  information  as  it  may 
aid  in  establishing  patterns  of  criminal 
activity  and  provide  leads  for  those  law 
enforcement  agencies  charged  with 
enforcing  other  segments  of  criminal  or 
civil  war. 

d.  In  interviewing  persons  or 
obtaining  other  forms  of  evidence  during 
an  investigation,  information  may  be 
supplied  to  the  investigator  which 
relates  to  matters  incidental  to  the  main 
purpose  of  the  investigation  but  which 
also  relates  to  matters  under  the 
investigative  jurisdiction  of  another 
agency.  Such  information  cannot  readily 
be  segregated. 


Reasons  for  exemptions  under  5 
U.S.C.  552a(k)(5) 

(1)  5  U.S.C.  552a(c)(3)  requires  that  an 
agency  make  accountings  of  disclosures 
of  record  available  to  individuals  named 
in  the  records  at  their  request.  These 
accoimtings  must  state  the  date,  nature 
and  purpose  of  each  disclosure  of  the 
record  and  the  name  and  address  of  the 
recipient.  The  application  of  this 
provision  would  alert  subjects  of  an 
investigation  to  the  existence  of  the 
investigation.  Since  release  of  such 
information  to  subjects  of  an 
investigation  would  provide  the  subjects 
with  significant  information  concerning 
the  nature  of  the  investigation,  it  could 
result  in  the  altering  or  destruction  of 
documentary  evidence,  improper 
influencing  of  witnesses,  and  other 
activities  that  could  impede  or 
compromise  the  investigation. 

(2)  5  U.S.C.  552(d),  (e)(4)  (G)  and  (H). 
and  (f)  relate  to  the  following:  An 
individual’s  right  to  be  notified  of  the 
existence  of  records  pertaining  to  such 
individual;  requirements  for  identifying 
an  individual  who  requests  access  to 
records;  and  the  agency  procedures 
relating  to  access  to  records  and  the 
content  of  information  contained  in  such 
records.  This  system  is  exempt  fi'om  the 
foregoing  provisions  for  the  following 
reasons:  To  notify  an  individual  at  the 
individual’s  request  of  the  existence  of 
records  in  an  investigative  file 
pertaining  to  such  individual  or  to  grant 
access  to  an  investigative  file  could 
interfere  with  investigative  and 
enforcement  proceedings;  could 
interfere  with  co-defendant’s  right  to  a 
fair  trail;  could  constitute  an 
unwarranted  invasion  of  personal 
privacy  of  others;  could  disclose  the 
identity  of  confidential  sources  and 
reveal  confidential  information  supplied 
by  these  sources;  and  could  disclose 
investigative  techniques  and  procedures. 

(3)  5  U.S.C.  552a(e)(l)  requires  each 
agency  to  maintain  in  its  records  only 
such  information  about  an  individual 
that  is  relevant  and  necessary  to 
accomplish  a  purpose  of  the  agency 
required  by  statute  or  Executive  Order. 
An  exemption  fi'om  the  foregoing  is 
needed  when: 

a.  It  is  not  always  possible  to  detect 
relevance  or  necessity  of  specific 
information  in  the  early  stages  of  an 
investigation. 

b.  Relevance  and  necessity  are 
questions  of  judgment  and  timing.  What 
appears  relevant  and  necessary  when 
collected  may  ultimately  be  determined 
to  be  unnecessary.  It  is  only  after  the 
information  is  evaluated  that  the 
relevance  and  necessity  of  such 
information  can  be  established. 


c.  In  any  investigation  the  Inspector 
General  may  obtain  information 
concerning  the  violations  of  laws  other 
than  those  within  the  scope  of  his 
jurisdiction.  In  the  interest  of  effective 
law  enforcement,  the  Inspector  General 
should  retain  this  information  as  it  may 
aid  in  establishing  patterns  of  criminal 
activity  and  provide  leads  for  those  law 
enforcement  agencies  charged  with 
enforcing  other  segments  of  criminal  or 
civil  law. 

d.  In  interviewing  persons,  or 
obtaining  other  forms  of  evidence  during 
an  investigation,  information  may  be 
supplied  to  the  investigator  which 
relates  to  matters  incidental  to  the  main 
purpose  of  the  investigation,  but  which 
may  relate  to  matters  under  the 
investigative  jurisdiction  of  another 
agency.  Such  information  cannot  readily 
be  segregated. 

[FR  DOC.  92-8329  Filed  4-9-92;  8:45  am] 
BILUNQ  CODE  6460-01 


Energy  Information  Administration 

Agency  Information  Collections  Under 
Review  by  the  Office  of  Management 
and  Budget 

agency:  Energy  Information 
A<lministration,  Energy. 

ACTION:  Notice  of  request  submitted  for 
review  by  the  Office  of  Management 
and  Budget. 

summary:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection(s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L  No. 
96-511,  44  U.S.C.  3501  et  seq.].  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act.  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (a  DOE  component  which 
term  includes  the  Federal  Energy 
Regulatory  Commission  (FERC));  (2) 
Collection  number(s):  (3)  Current  0MB 
docket  number  (if  applicable);  (4) 
Collection  title;  (5)  Type  of  request,  e.q., 
new,  revision,  extension,  or 
reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  volimtary,  or  required  to 
obtain  or  retain  benefit;  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
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respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate  of 
the  average  hours  per  response;  (12)  The 
estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  by  May 
11, 1992.  If  you  anticipate  that  you  will 
be  submitting  comments  but  Hnd  it 
difficult  to  do  so  within  the  time  allowed 
by  this  notice,  you  should  advise  the 
OMB  DOE  Desk  Officer  listed  below  of 
your  intention  to  do  so  as  soon  as 
possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  726  Jackson  Place  NW., 
Washington,  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FURTHER  INFORMATION  AND  COPIES 
OF  RELEVANT  MATERIALS  CONTACT:  Jay 

Casselberry,  Office  of  Statistical 
Standards,  (EI-73),  Forrestal  Building, 
U.S.  Department  of  Energy,  Washington, 
DC  20585.  Mr.  Casselberry  may  be 
telephoned  at  (202)  254-5348. 
SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was; 

1.  Energy  Information  Administration. 

2.  EIA-l,  3,  4,  5,  6.  7A.  and  20. 

3. 1905-0167. 

4.  Coal  Program  Package. 

5.  Revision — ^The  EIA-1,  4,  and  20  are 
being  activated  due  to  the  threat  of  a 
coal  strike.  Data  will  be  used  to 
monitor  the  impact  and  to  report  to 
Congress.  The  data  will  also  be 
provided  to  the  Department  of  Labor, 
the  lead  Federal  agency  in  the  event 
of  a  coal  strike. 

6.  Weekly,  Quarterly,  Annually,  and 
Other  (Standby). 

7.  Mandatory. 

8.  Businesses  or  other  for-profit. 

9.  7,866  respondents. 

10.  2.69  responses. 

11. 1.347  hours  per  response. 

12.  28,501  hours. 

13.  The  coal  surveys  collect  data  on  coal 
production,  consumption,  stocks, 
prices,  imports  and  exports.  Data  are 
published  in  various  EIA  publications. 
Respondents  are  manufacturing 
plants,  producers  of  coke,  purchasers 
and  distributors  of  coal,  coal  mining 
operators,  and  coal-consuming 
electric  utilities. 


Statutory  Authority:  Sec.  5(a),  5(b),  13(b), 
and  52,  Pub.  L  No.  93-275.  Federal  ^ergy 
Administration  Act  of  1974, 15  U.S.C.  764(a), 
764(b),  772(b),  and  790a. 

Issued  in  Washington,  DC,  April  2, 1992. 
Yvonne  M.  Bishop, 

Director,  Statistical  Standards,  Energy 
Information  Administration. 

(FR  Doc.  91-8334  Filed  4-9-91;  8:45  am] 
BILUNO  CODE  645(MI1-M 


Federal  Energy  Regulatory 
Commission 

(Docket  Nos.  ER92-414-000, 3  et  al.] 

Tampa  Electric  Company,  et  al.; 
Electric  Rate,  Small  Power  Production, 
and  Interlocking  Directorate  Filings 

April  1, 1992. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tampa  Electric  Co. 

[Docket  No.  ER92-414-000] 

Take  notice  that  on  March  27, 1992, 
Tampa  Electric  Company  (Tampa 
Electric]  tendered  for  filing  revised 
Service  Schedule  A  and  B,  providing  for 
Emergency  and  Scheduled/ Short-Term 
Firm  Interchange  Service,  respectively, 
between  Tampa  Electric  and  the  Reedy 
Creek  Improvement  District  (RCID).  The 
revised  service  schedules  would 
supersede  the  existing  Service  Schedule 
A  and  B  under  the  contract  for 
interchange  service  between  Tampa 
Electric  and  RCID. 

Tampa  Electric  also  tendered  a  Letter 
Agreement  between  Tampa  Electric  and 
RCID  that  amends  an  existing  Letter  of 
Commitment  to  provide  for  the  sale  of 
supplemental  capacity  and  energy  from 
the  coal-Hred  generating  resources  at 
Tampa  Electric's  Big  Bend  Station.  The 
Letter  Agreement  is  tendered  as  a 
supplement  to  Service  Schedule  D 
(Long-Term  Interchange  Service)  under 
the  contract  for  interchange  service. 

Tampa  Electric  proposes  an  effective 
date  of  April  1, 1992,  for  the  Service 
Schedules  A  and  B  and  Letter 
Agreement,  and  therefore  requests 
waiver  of  the  Commission’s  notice 
requirements. 

Copies  of  the  filing  have  been  served 
on  RCID  and  the  Florida  Public  Service 
Commission. 

Comment  date:  April  15, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Tampa  Electric  Co. 

[Docket  No.  ER92-319-000] 

April  1, 1992. 

Take  notice  that  on  March  27, 1992, 
Tampa  Electric  Company  (Tampa 


Electric)  tendered  for  filing  an 
amendment  to  its  prior  submittal  of  an 
Agreement  to  Provide  Qualifying 
Facility  Transmission  Service  between 
Tampa  Electric  and  Seminole  Fertilizer 
Corporation  (Seminole  Fertilizer). 

Tampa  Electric  proposes  an  effective 
date  for  the  Agreement  of  the  earlier  of 
October  1, 1992,  or  the  in-service  date  of 
the  power  sale  contract  between 
Seminole  Fertilizer  and  Florida  Power 
Corporation. 

Copies  of  the  filing  have  been  served 
on  Seminole  Fertilizer  and  the  Florida 
Public  Service  Commission. 

Comment  date:  April  15, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Niagara  Mohawk  Power  Corp. 

(Docket  No.  ER92-413-900) 

April  1, 1992. 

Take  notice  that  Niagara  Mohawk 
Power  Corporation  (Niagara  Mohawk), 
on  March  27, 1992,  tendered  for  filing  an 
agreement  between  Niagara  Mohawk 
and  Rochester  Gas  and  Electric 
Corporation  (RG&E)  dated  March  18, 
1992. 

The  March  18, 1992  agreement  is  to 
provide  for  the  sale  by  Niagara  Mohawk 
Power  Corporation  of  short  term 
capacity  and  related  energy  to 
Rochester  Gas  and  Electric  Corp.  The 
terms  of  this  agreement  and  the  period 
during  which  the  purchase  of  short  term 
capacity  can  occur  shall  commence  on 
March  27, 1992  and  shall  continue  until 
May  20, 1992. 

Copies  of  this  filing  were  served  upon 
RG&E  and  the  New  York  State  Public 
Service  Commission. 

Comment  date:  April  15, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Public  Service  Co.  of  New  Mexico 
(Docket  No.  ER92-416-000] 

April  1, 1992. 

Take  notice  that  on  March  30, 1992, 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  a  1992-1995 
Power  Sale  Agreement  (Agreement) 
between  Imperial  Irrigation  District  (IID) 
and  PNM.  Under  the  terms  provided  for 
in  the  Agreement,  PNM  will  provide  IID 
with  year-round  base  service  and,  in 
April  through  October  of  each  contract 
year,  summer  service.  Base  service  will 
be  made  available  in  each  calendar 
month  (from  June  1, 1992  through 
February  28, 1995)  up  to  a  maximum 
delivery  rate  of  56  megawatts.  Summer 
service  will  be  made  available  during 
the  months  of  April  through  October  of 
each  calendar  year  (beginning  in  June  of 


Federal  Register  /  Vol.  57,  No.  70  /  Friday,  April  10,  1992  /  Notices 


12487 


1992  and  ending  October  of  1994]  up  to  a 
maximum  delivery  rate  of  25  megawatts. 

Copies  of  the  hling  have  been  served 
upon  IID  and  the  New  Mexico  Public 
Service  Commission. 

Comment  date:  April  15, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Entergy  Services,  Inc. 

Docket  No.  ER92-418-0(X)] 

April  1, 1992. 

Take  notice  that  on  March  30, 1992, 
Entergy  Services,  Inc.  (ESI)  acting  as 
agent  for  Arkansas  Power  &  Light 
Company  (AP&L)  submitted  for  filing  the 
Eighteenth  Amendment  to  the  Power 
Coordination,  Interchange  and 
Transmission  Service  Agreement 
between  AP&L  and  Arkansas  Electric 
Cooperative  Corporation  (AECC).  The 
Amendment  provides  for  an  increase  in 
contract  capacity  at  six  points  of 
delivery,  a  decrease  at  four  points  of 
delivery  and  modiHed  effective  delivery 
dates  at  four  points  of  delivery. 

ESI  requests  that  the  Commission 
waive  any  requirements  with  which  ESI 
has  not  already  complied. 

Comment  date:  April  15, 1992,  in 
accordance  with  Standard  Paragraph  E 
end  of  this  notice. 

6.  Delmarva  Power  &  Light  Co. 

[Docket  No.  ER92-236-002] 

April  1, 1992. 

Take  notice  that  on  March  19, 1992, 
Delmarva  Power  &  Light  Company 
(Delmarva)  tendered  for  filing  its 
compliance  filing  in  the  above- 
referenced  docket. 

Comment  date:  April  15, 1992,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  die  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 
inspection. 

Lois  O.  Cashell, 

Secretary. 

[FR  Doc.  92-8289  Filed  4-9-92;  8:45  am] 

BtLUNO  COOC  6717-01-li 


Application  Filed  With  the  Commission 

April  6, 1992. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

o.  Type  of  Application:  Conduit 
Exemption. 

b.  Project  No.:  11218-000. 

c.  Date  filed:  December  19, 1991. 

d.  Applicant:  City  of  St.  George. 

e.  Name  of  Project:  Pine  Valley. 

/.  Location:  On  the  City  of  St.  George’s 
water  supply  pipeline,  in  Washington 
Coimty,  Utah.  Township  4lS  Range 
15W. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  Nbr.  Wayne 
McArthur,  City  of  St.  George,  175  East 
200  North,  St.  George,  UT  84770,  (801) 
634-5800. 

i.  FERC  Contact:  Michael  Spencer  at 
(202)  219-2846. 

j.  Deadline  Date:  See  attached 
paragraph  D4. 

k.  Status  of  Environmental  Analysis: 
This  application  is  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  D4. 

l.  Description  of  Project:  The  proposed 
project  woiild  consist  of:  (1)  A 
connection  to  the  existing  16-inch- 
diameter  municipal  water  supply 
pipeline;  (2)  a  powerhouse  containing  a 
generating  unit  with  a  capacity  of  600 
kW  and  an  estimated  average  annual 
generation  of  3.39  GWh. 

m.  Purpose  of  Project:  Power  will  be 
used  by  the  City. 

n.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A2,  A9, 
Bl,  and  D4. 

o.  Available  locations  of  Application: 
A  copy  of  the  application,  as  amended 
and  supplemented,  is  available  for 
inspection  and  reproduction  at  the 
Commission’s  Public  Reference  and 
Files  Maintenance  Branch,  located  at 
941  North  Capitol  Street,  NE.,  room  3104, 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  A  copy  is  also  available 
for  inspection  and  reproduction  with  the 
applicant  contact  listed  above. 

A2.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the  particular 


application,  the  competing  development 
application  or  a  notice  of  intent  to  file 
such  an  application.  Submitting  a  timely 
notice  of  intent  allows  an  interested 
person  to  file  the  competing 
development  application  no  later  than 
120  days  after  the  specified  deadline 
date  for  the  particular  application. 
Applications  for  a  preliminary  permit 
will  not  be  accepted  in  response  to  this 
notice. 

A9.  Notice  of  Intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  addiress,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Rules  of  Practice 
and  Procedures,  18  CFR  385.210,  .211, 

.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission’s 
Rules  may  become  a  party  to  the 
proceeding.  Any  protests  or  motions  to 
intervene  must  be  received  on  or  before 
the  specified  comment  date  for  the 
particular  application. 

D4.  Filing  ond  Service  of  Responsive 
Documents — ^The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and  conditions, 
and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b]  of  the  regulations  (see 
Order  No.  533  issued  May  8, 1991,  56  FR 
23108  (May  20, 1991]],  that  all  comments, 
recommendations,  terms  and  conditions 
and  prescriptions  concerning  the 
application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  Alt  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  title  “PROTEST,”  “MOTION 
TO  INTERVENE,”  “NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCA'nON,”  “COMPETING 
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APPLICATION.”  “COMMENTS." 
“REPLY  COMMENTS." 
“RECOMMENDATIONS."  ‘TERMS 
AND  CONDITIONS."  OR 
“PRESCRIPTIONS:"  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish  the 
name,  address,  and  telephone  number  of 
the  person  protesting  or  intervening;  and 
(4)  otherwise  comply  with  the 
requirements  of  18  CFR  385.2001  through 
385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Any  of  these  documents  must  be  filed  by 
providing  the  original  and  the  number  of 
copies  required  by  the  Commission’s 
regulations  to:  Secretary.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  DC 
20426.  An  additional  copy  must  be  sent 
to:  Director.  Division  of  Project  Review, 
Office  of  Hydropower  Licensing.  Federal 
Energy  Regulatory  Commission,  room 
1027,  at  the  above  address.  A  copy  of 
any  protest  or  motion  to  intervene  must 
be  served  upon  each  representative  of 
the  applicant  specified  in  the  particuleir 
application.  A  copy  of  all  other  filings  in 
reference  to  this  application  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  in  service  list  prepared  by 
the  Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b}. 

385.2010. 

Lola  D.  CaaheU, 

Secretary. 

[FR  Doc.  92-8288  Filed  4-9-92;  8:45  am] 

BtUMO  CODE  S717-01-M 


Application  Filed  With  the  Commission 

April  8. 1992. 

Take  notice  that  the  following  hydro¬ 
electric  application  has  been  filed  with 
the  Federal  Energy  Regulatory 
Commission  and  is  available  for  public 
inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  2422-004. 

c.  Date  filed:  October  6. 1992. 

d.  Applicant  James  River-New 
Hampshire  Electric,  Inc. 

e.  Name  of  Project  Sawmill  Project 
/.  Location:  On  the  Androscoggin 

River,  Coos  County.  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.a  791  (a)-825(r). 

h.  Applicant  Contact  George  W. 
Hill,  James  River-New  Hampshire 
Electric,  Inc.,  650  Main  Street  Beiiin,  NH 
03570-2480.  (603)  752-460a 


i.  FERC  Contact  Mary  Golato  (dt) 

(202)  219-2804. 

j.  Comment  Date:  60  days  from  the 
issuance  date  of  this  notice. 

A.  Description  of  Project  The 
proposed  project's  principal  features 
consist  of  the  following:  (1)  An  existing 
720-foot-long  dam;  (2)  an  existing 
impoundment  with  a  surface  area  of 
about  72.5  acres,  a  storage  capacity  of 
about  620  acre-feet  and  a  normal  pool 
elevation  of  1,094.5  feet  mean  sea  level 
(msl);  (3)  an  existing  powerhouse 
equipped  with  four  turbine-generators 
having  a  total  rated  capacity  of  3,174 
kilowatts;  (4)  an  existing  tailrace 
channel;  (5)  an  existing  transmission 
line  of  about  1,800  feet  long;  and  (6) 
appurtenant  facilities.  The  owner  of  the 
dam  is  the  James  River-New  Hampshire 
Electric  Company. 

The  applicant  is  not  proposing  any 
changes  to  the  existing  project  works  as 
licensed.  The  applicant  estimates  the 
average  annual  generation  would  be 
17.85  gigawatthours  and  owns  all 
existing  project  facilities. 

The  existing  project  would  also  be 
subject  to  Federal  takeover  under 
Section  14  and  15  of  the  Federal  Power 
Act.  Based  on  the  license  expiration  of 
December  31, 1993,  the  applicant's 
estimated  net  investment  in  the  project 
would  amount  to  $2,158,000.00. 

1.  Pursuant  to  §  4.32(b)(7)  of  18  CFR  of 
the  Commission's  regulations,  if  any 
resource  agency.  Indian  Tribe,  or  person 
believes  that  an  additional  scientific 
study  should  be  conducted  in  order  to 
form  an  adequate  factual  basis  for  a 
complete  analysis  of  the  application  on 
its  merit,  the  resource  agency,  Indian 
Tribe,  or  person  must  file  a  request  for  a 
study  with  the  Commission  not  later 
than  60  days  fit)m  the  issuance  date  of 
this  notice  and  serve  a  copy  of  the 
request  on  the  applicant. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc  92-8292  Filed  4-9-92;  8:45  am] 
BtUMO  CODE  S717-01-M 


[Docket  No.  ES92-36-000] 

Old  Dominion  Electric  Cooperative; 
Application 

April  3, 1992. 

Take  notice  that  on  April  2, 1992,  Old 
Dominion  Electric  Cooperative 
(“Applicant”)  filed  an  application 
seeking  an  o^er  under  section  204(a)  of 
the  Federal  Power  Act  authorizing  the 
Applicant  to  issue  and  sell  up  to  and 
including  $900  Million  of  Debt  Securities 
and  an  exemption  from  the 
Commission’e  competitive  bidding 


requirements,  such  sales  to  commence 
as  set  out  in  Applicant's  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC,  20426,  in  accordance 
with  Rule  211  or  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.211  or  385.214.  All 
such  petitions  or  protests  should  be  filed 
on  or  before  April  20, 1992.  Protests  will 
be  considered  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  this  proceeding 
should  file  a  petition  to  intervene. 

Copies  of  the  application  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  92-8290  Filed  4-9-92;  8:45  am] 

BtUMO  CODE  6717-01-M 


(OockBt  Na  ER92-432-000] 

Old  Dominion  Electric  Cooperative; 
Initial  Rate  Filing 

April  3, 1992. 

Take  notice  that  Old  Dominion 
Electric  Cooperative  (“Old  Dominion”), 
on  April  2, 1992,  tendered  for  filing  an 
initial  rate  tariff  pursuant  to  Section  205 
of  the  Federal  Power  Act  and  Section 
35.12  of  the  regulations  of  the  Federal 
Energy  Regulatory  Commission  (“FERC 
or  “Commission”). 

Pursuant  to  the  Rate  Tariff,  Old 
Dominion  will  provide  firm  wholesale 
power  service  for  resade  to  the  following 
member  cooperative  customers: 

All-Requirements  Customers 

A&N  Electric  Cooperative, 

BARC  Electric  Cooperative, 

Choptank  Electric  Cooperative, 
Community  Electric  Cooperative, 
Delaware  Electric  Cooperative, 
Mecklenburg  Electric  Cooperative, 
Northern  Neck  Electric  Cooperative, 
Northern  Virginia  Electric  Cooperative, 
Prince  George  Electric  Cooperative, 
Rappahannock  Electric  Cooperative, 
Shenandoah  Valley  Electric 
Cooperative, 

Southside  Electric  Cooperative.  ' 

The  Rate  Tariff  consists  of  Amended 
and  Restated  Wholesale  Power 
Contracts,  under  which  Old  Dominion 
will  provide  the  above-listed  customers 
with  electric  service,  pursuant  to  a 
comprehensive  cost  of  service  rate 
formula.  Old  Dominion  requests  that  its 
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Rate  Tariff  be  made  effective  upon 
closing  of  the  financial  transaction  by 
which  Old  Dominion  retires  its  Rural 
Electrification  Administration  debt. 

Old  Dominion  states  that  it  has  served 
copies  of  this  filing  on  each  of  its 
wholesale  customers,  the  Virginia  State 
Corporation  Commission,  the  Maryland 
Public  Service  Commission,  the 
Delaware  Public  Service  Commission, 
the  Public  Service  Commission  of  West 
Virginia,  the  Rural  Electrification 
Administration  and  the  Bear  Island 
Paper  Company. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
petition  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426,  in  accordance 
with  Rule  211  of  Rule  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  or  384.214.  All 
such  petitions  or  protests  should  be  filed 
on  or  before  April  20, 1992.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
in  ^is  proceeding  should  file  a  petition 
to  intervene.  Copies  of  the  application 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashall, 

Secretary. 

[FR  Doc.  92-8291  Filed  4-0-92;  8:45  am] 

BILUNO  cooe  S717-01-M 


Office  of  Conservation  and 
Renewable  Energy 

Renewabie  Energy  and  Energy 
Efficiency  Joint  Ventures  Advisory 
Committee;  Open  Meeting 

Under  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463;  86  Stat. 
770),  notice  is  hereby  given  of  the  follow 
meeting: 

Name:  Renewable  Energy  and  Energy 
Efficiency  Joint  Ventures  Advisory 
Committee  (REEEJVAC). 

Date  and  Time:  April  27, 1992,  9  a.m.-5  p.m. 

Place:  The  Madison  Hotel,  15th  and  M 
Streets,  NW.,  Washington,  eIc. 

Contact:  Elaine  GuOirie,  Office  of 
Technical  Assistance  (CE-54),  Conservation 
and  Renewable  Energy,  U.S.  Department  of 
Energy,  Washington,  DC  20585,  Telephone: 
202/586-1719. 

Purpose  of  Committee:  To  advise  the 
Secretary  of  Energy  on  the  development  of 
the  solicitation  and  evaluation  criteria  for 
joint  ventures,  and  on  otherwise  carrying  out 
his  responsibilities  under  the  Renewable 
Energy  and  Energy  Efficiency  Technology 
Competitiveness  Act  of  1989  (Pub.  L.  101-218, 
42  U.S.C.  12005). 


Tentative  Agenda:  Briefings  and 
discussions  of: 

Recap  of  Events  Since  Last  Meeting; 

Status  of  DOE’S  Implementation  of 
Advisory  Committee’s 
Recommendations; 

Regulatory  and  Legal  Questions; 

Defining  the  Committee’s  Ongoing  Role; 

Assignments  for  and  Roles  of 
Subcommittees; 

Additional  Recommendations  on  Joint 
Venture  Implementation; 

Other  Matters  Requiring  Board 
Consideration  and  Public  Comment 
Period  (10  minute  rule). 

Public  Participation:  The  meeting  is  open 
to  the  public.  Written  statements  may  be  filed 
with  the  Committee  either  before  or  after  the 
meeting.  Members  of  the  public  who  wish  to 
make  oral  statements  pertaining  to  agenda 
items  should  contact  Elaine  Guthrie  at  the 
address  or  telephone  number  listed  above. 
Requests  to  mdce  oral  presentaticms  must  be 
received  5  days  prior  to  the  meeting; 
reasonable  provision  will  be  made  to  include 
the  statement  in  the  agenda.  The  Chairperson 
of  the  Committee  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will  faciUtate 
the  orderly  conduct  of  business. 

Transcripts:  Hie  transcript  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom  of 
Information  Public  Reading  Room  I&-190, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC,  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Issued  at  Washington,  DC,  on  April  8, 1992. 
Marcia  L.  Morris, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doa  92-8333  Filed  4-0-92;  8:45  am] 
BIUJMQ  CODE  64S0-01-M 


Office  of  Energy  Research 

Special  Research  Grant  Progitun 
Notice  92-12:  Radioiogicai  and 
Chemical  Physics  Research 

agency:  Department  of  Energy  (DOE). 
ACTION:  Notice  inviting  grant 
applications. 

summary:  The  Office  of  Health  and 
Environmental  Research  (OHER)  of  the 
Office  of  Energy  Research  (ER),  IJ.S. 
Department  of  Energy  announces  its 
interest  in  receiving  applications  for 
Special  Research  Grants  in  support  of 
the  Radiological  and  Chemictd  Physics 
Program  (RCPP).  RCPP  is  a 
comprehensive  multi-disciplinary 
program  which  attempts  to  elucidate 
and  understand  in  detail  initial  physical 
and  chemical  interactions  between 
biomolecules  and  ionizing  radiation  and 
chemicals.  This  information  is  utilized  to 
determine  the  mechanisms  of  biological 
action  induced  by  environmental  agents 
such  as  ionizing  radiation  and 


chemicals.  This  notice  especially 
encourages  the  submission  of  theoretical 
and  experimental  applications  which 
will  focus  on  dynamics  and  associated 
changes  of  structure  of  biomolecules 
under  the  action  of  initial  events  such  as 
ionizations,  molecular  excitations  £uid 
free  radicals.  The  influence  of  these 
structural  changes  with  time  in  the 
natural  environment  of  the  cell  will  be 
an  important  area  of  study.  However, 
similar  studies  concerned  with 
elucidating  the  mechanisms  in  model 
systems  £u«  also  sought.  Research 
applications  associated  with  developing 
models  to  connect  the  initial  and 
progressive  structural  changes  with 
specific  biological  activity  will  also  be 
of  interest  to  DOE. 

Before  preparing  a  formal  application, 
potential  applicants  are  encouraged  to 
submit  a  brief  re-application  in 
accordance  with  10  CFR  600.10(d)(2), 
which  consists  of  two  to  three  pages  of 
narrative  describing  research  objectives 
and  methods  of  accomplishment.  These 
will  be  reviewed  relative  to  the  scope 
and  research  needs  of  the  Radiological 
and  Chemical  Physics  Program. 
Preapplications  referencing  Program 
Notice  92-12  should  be  received  by  May 
1, 1992,  and  sent  to  Dr.  Matesh  N. 

Varma,  Office  of  Health  and 
Environmental  Research.  ER-73. 
Washington.  DC  20585,  (301)  903-3209. 
Telephone  and  telefax  numbers  are 
required  to  be  a  part  of  the 
preapplication.  A  response  to  the  pre¬ 
applications  discussing  the  potential 
program  relevance  of  a  formal 
application  will  be  communicated  by 
June  1, 1992. 

DATES:  Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  the  Acquisition  and  Assistance 
Management  Division  by  4:30  p.m.,  e.d.t. 
July  15, 1992;  to  be  accepted  for  a 
September  review  and  to  permit  timely 
consideration  for  award  in  Fiscal  Year 
1993. 

ADDRESSES:  Formal  applications 
referencing  program  notice  92r-l2  should 
be  forwarded  to:  U.S.  Department  of 
Energy.  Office  of  Energy  Research, 
Acquisition  and  Assistance 
Management  Division,  ER-64,  Room  G- 
236,  Washington,  DC  20585.  Attn: 
Program  Notice  92-12.  The  following 
address  must  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express,  any  commercial  mail  delivery 
service,  or  when  handcarried  by  the 
applicant:  U.S.  Department  of  Energy, 
Acquisition  and  Assistance 
Management  Division,  ER-64, 19901 
Germantown  Road,  Germantown, 
Maryland  20674. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Matesh  N.  Varma,  Office  of  Health 
and  Environmental  Research,  ER-73, 

U.S.  Department  of  Energy,  Washington, 
DC  20585,  (301)  903-3209. 
SUPPLEMENTARY  INFORMATION:  DOE  is 
interested  in  receiving  research 
applications  focused  on  the  study  of 
initial  physical  and  chemical  events 
produced  by  interaction  of  ionizing 
radiation  with  biomolecules,  and 
influence  of  these  events  on  changes  in 
structure  of  these  biomolecules,  .^so, 
applications  dealing  with  developing 
models  that  connect  initial  and 
progressive  structural  changes  with 
biological  activity  will  be  of  interest  to 
DOE. 

It  is  anticipated  that  approximately  $1 
million  will  be  available  for  grant 
awards  during  FY 1993  contingent  upon 
availability  of  appropriated  funds. 
Funding  of  awards  beyond  1993  is  also 
contingent  upon  availability  of  funds. 
Information  about  development  and 
submission  of  applications,  eligibility 
limitations,  evaluation  and  selection 
process  and  other  policies  and 
procedures  may  be  found  in  the  ER 
Application  and  Guide  for  the  Special 
Research  Grants  Program  10  CFR  part 
605.  The  applications  kit  and  guide  is 
available  hnm  the  U.S.  Department  of 
Energy,  Acquisition  and  Assistance 
Management  Division,  Office  of  Energy 
Research,  ER-64,  Washington,  DC  20585. 
Telephone  requests  may  be  made  by 
calling  (301)  903-5349  or  FTS  233-5349. 
The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049. 

D.D.  Mayhew, 

Deputy  Director  for  Management,  Office  of 
Energy  Research. 

[FR  Doc.  92-8331  Filed  4-9-92;  8:45  am] 

BILLING  CODE  MSO-OI-M 


Special  Research  Grant  Program 
Notice  92-15;  University  Reactor 
Sharing  Program 

agency:  Department  of  Energy  (DOE). 
action:  Notice  inviting  grant 
applications. 

summary:  The  Office  of  Energy 
Research  (ER)  of  the  Department  of 
Energy  in  keeping  with  its  energy- 
related  mission  to  strengthen  the 
Nation's  support  of  science,  engineering 
and  mathematics  education  at  all  levels 
of  education,  announces  its  interest  in 
receiving  special  research  grant 
applications  for  the  support  of  the 
University  Reactor  Sharing  Program. 
The  purpose  of  this  program  is  to 
provide  funds  to  U.S.  colleges  or 
universities  with  nuclear  reactor 


facilities  (host  institutions)  that  cover 
reactor  operating  costs  when  the 
facilities  are  utilized  by  regional 
affiliates  (user  institutions]  for  student 
instruction  or  for  student  or  faculty 
research.  In  accordance  with  10  CFR 
600.7(b)(1),  eligibility  for  these  grants  is 
restricted  to  U.S.  colleges  and 
universities  with  nuclear  reactor 
facilities  because  they  provide  a  imique 
opportunity  to  address  important 
aspects  of  the  Nation’s  nuclear  science 
and  engineering  educational  programs. 

It  is  anticipated  that  approximately 
$650,000  will  be  available  for  support  of 
this  program  during  fiscal  year  1992. 
DATES:  Applications  for  grants  under 
this  notice  should  be  received  by  4:30 
p.m..  Eastern  local  time.  May  14, 1992. 
ADDRESSES:  Application  kits  and  guides 
are  available  ^m:  U.S.  Department  of 
Energy,  Office  of  University  and  Science 
Education  Programs,  ER-80, 1000 
Independence  Avenue  SW.. 

Washington,  DC  20585,  (202)  586-8949. 
Completed  applications  must  be 
submitted  to:  U.S.  Department  of  Energy, 
Office  of  Energy  Research,  Acquisition 
and  Assistance  Management  Division, 
ER-64,  Washington,  DC  20585.  The 
following  address  must  be  used  when 
submitting  applications  by  U.S.  Postal 
Service  Express,  any  commercial  mail 
delivery  service,  or  when  handcarried 
by  the  applicanb  U.S.  Department  of 
Energy,  Office  of  Energy  Research, 
Acquisition  and  Assistance 
Management  Division,  ER-64, 19901 
Germantown  Road,  Germantown,  MD 
20874.  Each  application  must  reference 
Notice  No.  92-15.  Telephone  and  telefax 
numbers  must  also  be  included  in  any 
application. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Larry  Barker,  Program  Manager,  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  University  and  Science 
Education  Programs,  ER-80, 

Washington,  DC  20585,  (202)  588-8949. 
SUPPLEMENTARY  INFORMATION:  This 
program  provides  funding  to  host 
institutions  to  cover  expenses 
associated  with  operation  of  their 
nuclear  reactor  facility  for  the  benefit  of 
user  institutions  to  promote  education, 
training  or  research  opportunities. 
University  reactors  are  extremely 
versatile  neutron  sources  and  research 
facilities;  thus  the  availability  of  a 
nuclear  reactor  contributes  particularly 
and  significantly  to  research  and 
educational  opportunities  at  both  the 
graduate,  undergraduate  and  precollege 
levels.  Any  U.S.  educational  institution 
which  operates  a  research  or  training 
reactor  may  submit  an  application  for  a 
new  or  renewal  award.  However,  those 
host  institutions  applying  that  have  a 


substantial  number  of  user  institutions 
indicating  continued  or  new  interest  in 
the  project  are  more  likely  to  be  selected 
than  those  applicants  who  do  not  have 
sufficient  numbers  of  user  institutions. 
User  groups  affiliated  with  the  host 
institution  are  not  considered  eligible  for 
participation  in  this  program.  Projects 
may  range  fi’om  tours,  demonstrations, 
experiments,  workshops  and  seminars 
for  middle  school  and  high  school 
groups  to  faculty  research  projects  and 
MS/Ph.D.  thesis  or  dissertation 
research.  Reactor  utilization  may  range 
from  simple  service  irradiations  and 
analytical  support  to  basic  research 
studies  requiring  the  facilities'  most 
sophisticated  equipment.  Each 
application  must  include  under  the 
“Project  Description”  portion 
information  on  the  relative  availability 
of  the  reactor  to  outside  users,  an 
assessment  on  a  regional  basis  of  the 
colleges,  imiversities  and/or  precollege 
institutions  that  can  be  served  by  the 
proposing  institution’s  reactor  facility 
and  provide  evidence  of  interest  on  the 
part  of  potential  or  former  user 
institutions  to  utilize  the  applicant's 
reactor  facility  during  the  proposed 
grant  period.  Allowable  costs  under  this 
program  include:  (1)  Payments  for 
irradiation  services  not  to  exceed  the 
established,  published  schedule  of  the 
host  institution;  (2)  payments  for  use  of 
the  reactor  and  related  facilities  based 
upon  established  rates  of  the  host 
institution;  (3)  cost  of  technical 
assistance  furnished  by  the  host 
institution  for  conduct  of  studies  by  a 
user  institution;  and  (4)  cost  of  materials 
and  supplies  consumed  in  user 
institution  projects.  Unallowable  costs 
under  this  program  include:  (1)  Normal 
operating  expenses  of  the  facility:  (2) 
laboratory  apparatus  and 
instrumentation;  (3)  costs  that  are 
covered  by  existing  grant  or  contract; 
and  (4)  indirect  or  overhead  costs.  Funds 
for  individual  or  group  travel  or 
subsistence  will  not  be  allowed  except 
in  highly  unusual  situations.  During 
fiscal  year  1992,  DOE  anticipates  that 
the  number  of  awards  to  be  issued  and 
the  amount  of  each  award  will  depend 
upon  the  number  of  approved 
applications,  the  amount  of  funds 
requested  and  the  total  DOE  funds  made 
available  for  this  program.  It  is 
anticipated  that  $kx),000  will  be 
available  from  DOE's  Office  of  Energy 
Research  and  that  approximately 
$150,000  will  be  made  available  from 
DOE's  Office  of  Environmental 
Restoration  and  Waste  Management 
(EM).  Awards  may  range  from  $5,000  to 
$100,000  per  year. 
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Separate  applications  seeking  support 
from  funds  made  available  by  EM  must 
be  submitted  to  the  address  in  the 
address  section  of  this  notice,  and  must 
specifically  speak  to  the  pre-college 
education  community  with  a  focus  on 
the  needs  of  teachers  in  meeting  their 
teaching  responsibilities  in  this 
programmatic  area.  Topical  areas  of 
interest  for  the  EM  applications  include: 
introduction  to  nuclear  concepts; 
radiation  and  its  detection;  interactions 
of  radiation  with  matter;  health  physics 
orientation;  decontamination  £ind 
decommissioning;  environmental  impact 
statements;  the  national  environmental 
policy;  nuclear  applications  in  industry, 
medicine  and  science;  energy 
technologies  (i.e.,  oil,  gas,  coal,  nuclear, 
solar,  wind,  and  geothermal); 
additionally,  areas  under  environmental 
aspects  of  energy  technologies  and 
waste  operation  which  include  waste 
types,  transportation,  site  assessment, 
treatment,  storage  and  disposal. 

A  combination  of  selected,  or  all  of 
the  above,  topical  areas  would  be 
appropriate  for  this  pre-college 
education  effort.  In  preparing  an 
application,  the  target  audience  should 
be  identihed  and  achievement  goals  set 
that  will  provide  teachers  with 
necessary  knowledge  and  information  to 
meet  their  respective  teaching 
responsibilities;  i.e.,  science  vs.  non¬ 
science  teachers,  grade  level,  etc.  Any 
questions  regarding  the  environmental 
restoration  and  waste  management 
applications  may  be  discussed  with  Ms. 
Carrie  Wildman  of  EM  on  (301)  903- 
7924. 

Information  about  submission  of 
applications,  eligibility,  limitations, 
evaluation  and  selection  processes,  and 
other  policies  and  procedures  may  be 
found  in  the  ER  Application  Guide  for 
the  Special  Research  Grants  Program 
and  10  CFR  part  605.  The  application  kit 
and  grade  is  available  from  the  U.S. 
Department  of  Energy,  Acquisition  and 
Assistance  Management  Division,  Office 
of  Energy  Research,  ER-64,  Washington, 
DC  20585.  Telephone  requests  may  be 
made  by  calling  (202)  586-8949.  The 
Catalog  of  Federal  Domestic  Assistance 
Number  for  this  program  is  81.049. 

Issued  in  Washington,  DC,  on  March  31, 
1992. 

D.D.  Mayhew, 

Deputy  Director  for  Management,  Office  of 
Energy  Research. 

[FR  Doc.  92-8326  Filed  4-6-92;  8:45  am] 
BiLUNQ  CODE  6450-01-M 


Special  Research  Grant  Program 
Notice  92-11;  University  Reactor 
Instrumentation  Program 

agency:  Department  of  Energy  (DOE). 
action:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Energy 
Research  (ER)  of  the  Department  of 
Energy  in  keeping  with  its  energy- 
related  mission  to  strengthen  the 
Nation’s  support  of  science,  engineering 
and  mathematics  education  at  all  levels 
of  education,  annoimces  its  interest  in 
receiving  special  research  grant 
applications  for  the  support  of  the 
University  Reactor  Instrumentation 
Program.  The  purpose  of  this  program  is 
to  support  needs  of  U.S.  academic 
communities  in  modernizing  and 
improving  their  nuclear  reactors  which 
are  used  for  training  and  research. 
Approximately  $1  million  from  fiscal 
year  1992  funds  have  been  allocated  for 
grant  awards  to  those  eligible  colleges 
and  universities  with  operating  nuclear 
reactors  dedicated  to  research,  training 
and  service.  Future  year  funding  will  be 
contingent  upon  the  availability  of 
appropriated  funds. 

DATES:  Applications  for  grants  under 
this  notice  must  be  received  by  4:30 
p.m..  Eastern  local  time.  May  14, 1992. 
ADDRESSES:  Application  kits  and  guides 
are  available  from  the  Office  of 
University  and  Science  Education 
Programs,  ER-80, 1000  Independence 
Avenue.  SW.,  Washington,  DC  20585, 
(202)  586-8949.  The  completed 
applications  must  be  submitted  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  Acquisition  and  Assistance 
Management  Division,  ER-64, 
Washington,  DC,  20585.  The  personal  or 
courier  delivery  address  is:  U.S. 
Department  of  Energy,  Acquisition  and 
Assistance  Management  Division,  ER- 
64,  Office  of  Energy  Research,  19901 
Germantown  Road,  Germantown,  MD 
20874.  Each  application  submitted  must 
reference  Notice  No.  92-11.  Telephone 
and  telefax  numbers  must  also  Iw 
included  in  any  application. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Larry  Barker,  Program  Manager, 
Office  of  University  and  Science 
Education  Programs,  ER-80,  Office  of 
Energy  Research,  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC,  20585,  (202)  586- 
8947. 

SUPPLEMENTARY  INFORMATION:  The 

University  Reactor  Instrumentation 
Program  was  developed  to  provide 
support  for  modernization  and 
improvement  of  the  research  and 
training  reactor  at  U.S.  colleges  and 


universities.  In  accordance  with  10  CFR 
600.7(b)(1)  it  has  been  determined  that 
eligibility  for  these  grants  is  restricted  to 
U.S.  colleges  and  universities  with 
operating  nuclear  reactors  dedicated  to 
research,  training  and  service  of  the 
scientific  community.  The  purpose  for 
restricting  eligibility  to  these  applicants 
only  is  derived  from  the  intent  of  the 
program  which  is  to  provide  funds  for 
modernizing  and  improving  research 
and  training  reactors  and  the  fact  that 
reactors  are  general  purpose  laboratory 
facilities,  useful  in  teaching  nuclear 
science  at  all  levels  from  pre-college 
through  graduate  school.  In  addition, 
this  support  will  facilitate  training  for 
various  reactor  operating  skills  required 
by  industry  and  the  government. 

Two  general  categories  of  equipment 
and  instrumentation  will  be  considered 
under  this  program.  They  include:  (1) 
Equipment  and  instnunentation  relating 
to  the  performance,  operating  capability 
and  control  to  the  reactor  including 
radiation  detection  or  monitoring 
equipment;  and  (2)  equipment  or 
instrumentation  that  will  significantly 
improve  or  expand  the  research/training 
capability  of  the  facility.  Applications 
may  include  more  than  one  item  of 
equipment  or  instrumentation;  however, 
they  must  be  listed  in  order  of  priority. 
Detailed  information  regarding  the  cost 
or  price  of  equipment  or  instrumentation 
must  be  includ^  as  part  of  the  required 
budget  narrative  section  of  the 
application.  Applications  may  also  be 
broken  into  phases  for  funding  at  a  later 
date  dependent  upon  availability  of 
resources.  Support  will  not  be  provided 
for  faculty  or  stafr  salaries,  facility 
operating  costs,  fees  or  profit.  The 
project  description  portion  of  the 
application  must  include  information  on 
the  following  activities  (items  1  and  2 
are  the  most  critical):  (1)  The  potential 
of  the  new  equipment  or  instrumentation 
to  increase  the  quality  and/ or  efficiency 
of  operation  of  the  reactor  facility:  (2) 
the  potential  of  the  new  equipment  or 
instrumentation  to  significantly  improve 
or  expand  the  research  or  training 
capability  of  the  facility;  (3)  the 
potential  of  the  new  equipment  or 
instrumentation  to  enhance  and/or 
modernize  safety  related  systems  within 
the  reactor  facility:  (4)  the  number  of 
students  pre-college  through  graduate 
and  faculty  using  as  well  as  supported 
by  the  facility;  and  (5)  the  amount  and 
type  of  research  or  service  being 
provided  by  the  facility  to  other 
departments,  universities,  industry  or 
U.S.  Government  Agencies  during  the 
past  five  years.  A  brief  description  and 
statement  of  qualiHcations  of  the  reactor 
facility  staff  should  also  be  provided. 
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Selection  for  award  decisions  by  DOE 
will  take  into  consideration  information 
provided  regarding  the  applicant's 
willingness  to  share  in  the  total  cost  of 
the  project. 

It  is  anticipated  that  $1M  will  be 
available  for  this  activity.  Awards  may 
range  from  $5,000  to  $250,000  per  year. 

The  number  of  awards  will  be 
determined  from  the  number  of 
approved  applications  submitted  under 
this  notice  and  the  funds  available  at 
time  of  award.  However.  DOE  reserves 
the  right  to  fund,  in  whole  or  in  part, 
any,  all,  or  none  of  the  applications 
submitted.  Additional  information  may 
be  subsequently  requested  by  DOE 
during  evaluation  of  a  submitted 
application.  General  information  about 
development  and  submission  of 
applications,  eligibility,  limitations, 
evaluation  and  selection  processes,  and 
other  policies  and  procedures  are 
contained  in  the  ER  Special  Research 
Grant  Application  Kit  and  Guide  and  10 
CFR  part  605.  The  catalog  of  Federal 
Domestic  Assistance  Number  for  this 
program  is  81.049. 

Issued  in  Washington,  DC,  on  April  1, 1992. 
D.D.  Mayfaew, 

Deputy  Director  for  Management,  Office  of 
Energy  Research. 

[FR  Doc.  92-8327  Filed  4-9-92;  8:45  am] 

BiUlNQ  CODE  MSO-OI-M 

Office  of  Hearings  and  Appeals 

Final  Refund  Procedures 

agency:  Office  of  Hearings  and 
Appeals,  Department  of  Energy. 

ACTION:  Implementation  of  Special 
Refund  Procedures. 

summary:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  final 
procedures  for  the  disbursement  of 
$121,187,430,  plus  interest  obtained  by 
the  DOE  as  the  result  of  the  termination 
of  exception  relief  granted  to  the  341 
Tract  Unit  of  the  Citronelle  Field.  The 
OHA  determined  that  refiners  and  other 
participants  in  the  DOE  Crude  Oil 
Entitlements  Program  will  be  eligible  to 
receive  a  portion  of  those  funds.  The 
OHA  has  provided  those  participants 
with  an  opportunity  to  file  briefs  and  to 
participate  in  a  hearing  on  the  issue  of 
the  level  of  their  absorption  of  Citronelle 
recertification  costs.  The  OHA  has 
further  decided  that  a  portion  of  the 
remaining  funds  be  disbursed  to  end- 
users  of  refined  petroleum  products.  The 
OHA  will  decide  at  a  later  date  how  any 
remaining  funds  will  be  disbursed. 

DATE  AND  ADDRESS:  Briefs  regarding  the 
issue  of  refiner  absorption  of 


recertification  costs  must  be  filed  by 
July  9, 1992,  and  should  be  addressed  to 
the  Office  of  Hearings  and  appeals. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 

Washington,  DC  20585.  Briefs  should 
display  a  reference  to  Case  Number 
LFX-0008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  L  Wieker,  Deputy  Director, 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Ave.,  SW.,  Washington, 

DC  20585,  (202)  586-2390. 

SUPPLEMENTARY  INFORMATION: 

Notice  is  hereby  given  of  the  issuance 
of  a  final  Decision  and  Order  that  sets 
forth  the  procedures  the  OHA  will  use  to 
disburse  the  escrowed  funds  which  were 
received  as  a  result  of  the  termination  of 
exception  relief  granted  to  the  341  Tract 
Unit  of  the  Citronelle  Field.  The 
exception  relief  permitted  the  Unit  to 
recertify  a  sufficient  quantity  of  its  prior 
production  of  price-controlled  crude  oil 
to  produce  $63.8  million.  With  accrued 
interest,  these  funds  total  approximately 
$121,187,430.  The  funds  are  presently 
deposited  in  an  interest-bearing  escrow 
account  maintained  at  the  United  States 
Department  of  the  Treasury. 

'Ihe  final  Decision  and  Order 
considers  comments  of  refiners,  a  group 
of  States,  Utilities,  Cooperatives,  and 
the  Unit  concerning  the  proposed 
disposition  of  those  funds,  as  set  forth  in 
a  Proposed  Decision  and  Order  issued 
on  December  24, 1991  by  the  OHA. 

Since  the  recertification  by  the  Unit 
had  the  effect  of  raising  per-barrel  prices 
of  crude  oil  to  participants  in  the  ' 
Entitlements  l4ogram,  the  OHA  has 
decided  that  a  portion  of  the  escrowed 
funds  should  be  reserved  for  refunds  for 
those  participants.  The  percentage  of  the 
escrowed  funds  that  will  be  allocated  to 
the  participants  will  reflect  the  level  of 
their  absorption  of  the  additional  costs 
associated  with  the  recertification.  The 
OHA  indicated  in  the  final  Decision  that 
an  absorption  rate  of  5.4  percent  may 
well  be  an  appropriate  rate  for  the 
Entitlements  Program  participants  as  a 
whole.  The  OHA  has  provided  for  a  90 
day  period  from  the  date  of  publication 
of  this  Notice  in  which  these 
Entitlements  Program  participants  may 
submit  briefs  regarding  economic 
evidence  on  the  absorption  rate  and  on 
the  methodology  for  dividing  the 
Citronelle  fund  allocated  to  Entitlements 
Program  participants  among  those 
participants.  The  OHA  also  provided  for 
this  same  90  day  deadline  for 
submission  of  individual  refund 
applications  by  Entitlements  Program 
participants  that  submit  briefs  regarding 
the  absorption  issue.  There  will  be  a  30 


day  period  for  filing  responses  to  those 
briefs.  The  OHA  also  will  convene  a 
hearing  on  the  absorption  issue 
approximately  45  days  after  the 
responses  are  due.  Tlie  OHA  will 
establish  a  second  filing  date  for 
Entitlements  Program  participants  that 
wish  to  accept  the  absorption  rate 
determined  by  the  OHA  and  that  do  not 
submit  briefs  on  that  issue. 

After  the  level  of  absorption  by 
Entitlements  Program  participants  is 
determined,  a  portion  of  the  Citronelle 
fund  will  be  disbursed  to  non-waiving 
participants  in  the  Stripper  Well  refund 
proceeding  and  other  end-users  of 
refined  petroleum  products.  The  OHA 
will  decide  at  a  later  date  how  any 
remaining  funds  should  be  disbursed. 

Dated:  April  3, 1992. 

Thomas  L.  Wieker, 

Acting  Director,  Office  of  Hearings  and 
Appeals. 

Decision  and  Order  of  the  Department  of 
Energy 

Implementation  of  Special  Refund 

Procedures 

April  3, 1992. 

Name  of  Case:  The  341  Tract  Unit  of  the 
Citronelle  Field. 

Date  of  Filing:  March  13, 1991. 

Case  Number.  LFX-0006. 

This  Decision  and  Order  sets  forth 
procedures  to  be  followed  in  the 
disbursement  of  an  escrow  fund  now 
containing  in  excess  of  $120  million.  The 
funds  in  this  escrow  account  originated  when 
exception  relief  was  approved  for  the  341 
Tract  Unit  of  the  Citronelle  Field  (the  Unit  or 
Citronelle)  by  the  Office  of  Hearings  and 
Appeals  (OHA).  The  exception  relief  was 
designed  to  reduce  or  eliminate  the  effect  on 
the  Unit  of  inequities  caused  by  the  DOE’s 
tertiary  recovery  regulations  as  applied  to  the 
Unit  and  it  provided  the  Unit  with  funds  to 
undertake  a  tertiary  crude  oil  recovery 
project.  Pursuant  to  that  exception  relief, 
which  was  granted  in  December  1980,  the 
Unit  recertified  a  sufficient  quantity  of  its 
prior  production  of  price-controlled  crude  oil 
to  produce  $63.8  million,  and  that  amount 
was  placed  in  an  interest-bearing  escrow 
account  with  the  Southtrust  Bank  of  Mobile. 
The  Unit  was  allowed  to  make  withdrawals 
for  expenses  incurred  in  connection  with  its 
project.  Three  Forty  One  Tract  Unit  of  the 
Citronelle  Field,  10  DOE  1 81,027  (1983). 

In  a  determination  issued  on  December  24, 
1991,  the  DOE  announced  that  it  had  decided 
to  terminate  the  relief  and  it  directed  that  the 
funds  be  moved  from  the  Southtrust  Bank  to 
an  interest-bearing  escrow  account 
established  with  the  United  States 
Department  of  the  Treasury.  The  341  Tract 
Unit  of  the  Citronelle  Field,  Case  No.  KEZ- 
0096,  56  FR  67312  (December  30, 1991) 
(Citronelle).  The  Department  received  these 
funds  on  February  18, 1992,  and  on  that  day 
placed  them  in  the  Petroleum  Violations 
Escrow  Account  maintained  at  the 
Department  of  Treasury. 
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In  Citronelle  the  DOE  explained  the  basis 
for  its  determination  that  the  entire  escrow 
fund  should  be  disbursed  to  parties  who  were 
adversely  affected  as  a  result  of  the  Unit's 
recertification  of  the  price-controlled  crude 
oil.  Locating  those  parties  is  not  an  easy 
matter.  When  the  recertification  occurred,  the 
DOE'S  Crude  Oil  Entitlements  Program 
operated  to  spread  these  additional  costs 
throughout  the  nation.  As  a  result,  injured 
parties  are  difficult  to  identify  and  potentially 
numerous,  a  situation  which  is  well  suited  to 
opening  a  special  refund  proceeding  of  the 
type  utilized  in  the  past  for  refunding  oil 
overcharges.  See  10  CFR  part  205,  subpart  V. 
Behm  Family  Carp.  v.  DOE,  3  Fed.  Energy 
Guidelines,  f  26,633  (Temp  Emer.  Ct.  App. 

1990)  [Behm).  Accordingly,  on  December  24, 
1991,  OHA  issued  a  Proposed  Decision  and 
Order  tentatively  determining  that  a  refund 
proceeding  be  held  to  identify  those  parties 
and  to  determine  the  amounts  which  they  are 
entitled  to  receive.  56  Fed.  Reg.  67310 
(December  30, 1991).  OHA  sought  comments 
on  its  determination. 

I.  The  Proposed  Decision  and  Order 

As  we  stated  in  the  Proposed  Order,  under 
the  procedural  regulations  of  the  DOE  the 
OHA  is  authorized  to  formulate  and 
implement  special  refund  procedures  for  the 
purpose  of  refunding  monies  collected  by  the 
DOE  to  those  injured  by  actual  or  alleged 
violations  of  the  DOE  regulations.  10  CFR 
part  205,  subpart  V.  This  subpart  is 
applicable  to  those  situations  in  which  the 
DOE  is  unable  to  readily  identify  persons 
who  are  entitled  to  refunds  specified  in  a 
Remedial  Order,  Remedial  Order  for 
Immediate  Compliance,  and  Order  of 
Disallowance  or  a  Consent  Order,  or  to 
readily  ascertain  the  amounts  that  such 
persons  are  entitled  to  receive.  10  CFR 
205.280. 

We  recognized  in  the  Proposed  Order  that 
the  funds  involved  in  this  proceeding 
originated  with  exception  relief  authorized  by 
the  DOE,  and  were  not  the  result  of  a 
violation,  or  the  subject  of  a  Remedial  Order, > 
Order  of  Disallowance  or  Consent  Order,  as 
specified  in  our  subpart  V  regulations. 
However,  through  the  operation  of  the 
Entitlements  Program,  the  $63.8  million 
recertification  by  Citronelle  did  have  the 
effect  of  raising  crude  oil  costs  throughout  the 
United  States  in  the  same  manner  as  if  the 
crude  oil  in  question  were  improperly 
certified  at  a  higher  price,  in  violation  of  DOE 
regulations.  Therefore,  we  stated  that  the 
consequences  of  that  recertiffcation  on  the 
petroleum  industry  and  on  ultimate 
purchasers  or  refined  petroleum  products 
mimicked  the  effects  of  crude  oil  overcharge 
violations. 

We  therefore  proposed  that  parties  injured 
by  the  overall  increases  in  crude  oil  costs 
caused  by  the  Unit's  recertiffcation  of  price- 
controlled  crude  oil  should  have  an 
opportunity  to  receive  restitution  from  the 
escrowed  funds.  We  indicated  that  a 
proceeding  modeled  after  the  type  provided 
for  at  10  CFR  part  205,  subpart  V  best  permits 
us  to  accomplish  that  goal.  Consequently,  we 
stated  that  we  would  refer  to  the  subpart  V 
regulations  in  fashioning  a  proceeding  for  the 
purposes  of  identifying  those  parties  and 
ascertaining  the  amounts  they  should  receive. 


We  suggested  that  in  general  there  are  two 
classes  of  parties  that  incurred  injury  as  a 
result  of  the  Unit's  recertiffcation  of  the  crude 
oil  and  that  should  be  considered  eligible  to 
file  applications  and  receive  refunds  directly 
from  the  escrowed  monies:  (i)  Entities  on  the 
DOE  Entitlements  List  (who  are,  for  the  most 
part,  refiners);  and  (ii)  end-users  of  refined 
petroleum  products.  We  therefore  proposed  a 
bifurcated  or  two-stage  proceeding.  We 
stated  our  proposal  to  allocate  a  portion  of 
the  Citronelle  escrow  fund  to  reffners.  The 
procedures  we  proposed  for  determining  the 
funds  to  be  allocated  to  the  reffners  and  the 
method  for  disbursing  the  refiners'  share  of 
the  fund  are  set  forth  immediately  below.  A 
discussion  of  the  methodology  proposed  for 
disbursing  the  remaining  monies  will  follow. 

A.  Refiners 

Due  to  the  operation  of  the  Entitlements 
Program,  the  $63.8  million  recertiffcation  had 
the  effect  of  raising  the  cost  of  crude  oil  to  all 
crude  oil  purchasers  on  the  entitlements  list. 
Under  the  Entitlements  Program,  the  direct 
purchaser  of  the  crude  oil  recertiffed  by  the 
Unit  automatically  received  additional 
entitlements  benefits,  which  compensated  it 
for  its  increased  crude  oil  costs.  Since  the 
Entitlements  Program  generally  operated  to 
equitably  distribute  the  cost  burden  of  crude 
oil  for  all  reffners,  crude  oil  costs  after 
entitlements  obligations  rose  slightly 
nationwide  in  response  to  the  recertiffcation. 
OHA  Report  on  Stripper  Well  Overcharges,  6 
Fed.  Energy  Guidelines  1  90,507,  section  (V) 
at  90,618;  section  (VI)(B)  at  90,640.  Thus,  no 
one  purchaser  ultimately  bore  all  the  cost  of 
the  recertiffcation.  Since  crude  oil  costs  rose 
by  the  same  amount  per  barrel  for  all 
participants  in  the  Entitlements  Program,  we 
believe  that  market  prices  for  all  refined 
products  also  tended  to  rise,  and  refiners  as  a 
group  were  thus  generally  able  to  recoup 
most  of  the  cost  of  the  recertiffcation  by  the 
Unit.  Id.  at  90,640. 

Nevertheless,  we  believe  that  refiners  were 
not  fully  compensated  for  all  increased  costs 
associated  with  the  recertiffcation.  In  the 
Proposed  Order  we  tentatively  determined 
that  reffners  are  thus  eligible  to  receive  a 
refund  from  these  escrowed  funds. 

We  recognized  that  determining  the  portion 
of  the  fund  that  should  be  allocated  to 
reffners,  as  a  group,  would  be  a  signiffcant 
issue  in  this  proceeding.  In  connection  with 
the  settlement  of  the  Stripper  Well  Exemption 
Litigation,  U.S.  Federal  District  Court  Judge 
Frank  Theis  directed  the  OHA  to  conduct 
fact-ffnding  to  try  to  determine  who  bore  the 
impact  of  the  overcharges  involved  in  that 
litigation.  In  response  to  that  Court  directive, 
the  OHA  conducted  lengthy  hearings  and 
issued  a  report.  One  of  its  conclusions  was 
that  refiners  were  generally  able  to  pass 
through  most  increased  costs,  but  that  the 
class  of  reffners  absorbed  between  2.7  and 
8.1  percent  of  the  impact  on  them  of 
overcharges  involved  in  the  stripper  well 
litigation.  OHA  Report  on  Stripper  Well  Oil 
Overcharges,  6  Fed.  Energy  Guidelines  at 
90,640. 

In  the  Proposed  Order  we  tentatively 
decided  to  apply  the  same  absorption  rate 
that  we  found  in  the  Stripper  Well  Report  to 
the  class  of  refiners  in  this  refund  proceeding. 


Accordingly,  we  proposed  that  an  average  of 
the  2.7  and  8.1  percent  absorption  rates,  or  5.4 
percent  of  the  monies  in  the  Citronelle 
escrow  account,  be  applied  to  the  reffners  for 
refund  purposes.  We  also  proposed  that  each 
reffner's  proportionate  share  of  the  Citronelle 
fund  would  be  the  same  as  its  proportionate 
share  of  the  Stripper  Well  Refiners'  escrow 
fund. 

We  emphasized  that  the  absorption 
percentage  was  tentative.  We  pointed  out 
that  the  crude  oil  recertiffcation  benefiting 
the  Citronelle  Unit  was  approved  in  late  1980. 
The  Entitlements  Program,  along  with  the 
overall  petroleum  price  control  program 
regulating  the  price  of  crude  oil  and  refined 
petroleum  products,  ended  on  January  27, 

1981.  As  a  result  of  the  proximity  between  the 
decontrol  date  and  the  recertification,  as  well 
as  the  short  notice  provided  to  refiners 
regarding  the  recertification,  the  refiners' 
level  of  absorption  of  the  increased  crude  oil 
costs  may  have  been  greater  than  the  level 
we  proposed.  In  view  of  this  fact,  we 
proposed  that  reffners  be  accorded  the 
opportunity  to  present  arguments  and 
evidence  in  this  refund  proceeding  to  the 
effect  that  the  absorption  rate  we  proposed 
above  should  not  be  finally  adopted,  and  that 
a  higher  rate  is  appropriate. 

Specifically,  we  proposed  that  within  90 
days  from  the  date  of  publication  in  the 
Federal  Register  of  a  final  Decision  and  the 
Order  setting  forth  refund  procedures  in  this 
matter,  reffners  be  permitted  to  submit  briefs 
and  economic  evidence  on  the  issue  of  the 
proper  refiner  absorption  rate.  Refiners  were 
encouraged  to  file  joint  submissions 
regarding  their  economic  evidence  of  the 
level  of  absorption.  The  opportunity  to  file  a 
submission  on  the  issue  of  the  absorption  of 
additional  crude  oil  costs  was  not  limited  to 
reffners.  Any  participant  in  the  Entitlements 
Program  was  considered  eligible  to  submit 
evidence  regarding  the  economic  absorption 
issue. 

In  addition,  we  proposed  that  same  90  day 
deadline  for  each  respective  refiner  or  other 
Entitlements  Program  Participant  to  submit 
its  individual  application  for  Refund  from  the 
Citronelle  escrow  fund.  We  stated  that  the 
application  process  itself  in  this  proceeding 
would  be  streamlined.  The  refund  application 
need  only  include  the  claimant's  name, 
address,  an  authorizing  signature  and  a 
statement  to  the  effect  that  the  claimant  is 
applying  to  receive  a  share  of  the  Refiners' 
Citronelle  escrow  fund.  Claimants  would  not 
be  required  to  submit  economic  evidence 
regarding  an  absorption  rate.  They  may  elect 
to  submit  an  Application  for  Refund. 

We  further  proposed  that  within  30  days  of 
the  day  that  the  refiners'  briefs  and  refund 
applications  are  due,  interested  parties  may 
submit  responses  to  the  refiners'  positions. 
We  proposed  to  hold  an  evidentiary  hearing 
regarding  the  refiner  absorption  issue  45  days 
thereafter. 

B.  Disbursement  of  Remaining  Funds 

We  further  concluded  that  the  most 
appropriate  method  of  disbursing  the 
Citronelle  funds  not  allocated  to  the  reffners 
would  be  to  refer  to  the  DOE  Modified 
Statement  of  Restitutionary  Policy 
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Concerning  Crude  Oil  Overcharge*  (MSRP). 

51  FR  27899  (August  4, 1986). 

The  MSRP  provides  that  crude  oil 
overcharge  funds  will  be  divided  among  the 
States,  the  Federal  Government  and  injured 
purchasers  of  refined  petroleum  products. 
Under  the  MSRP,  up  to  20  percent  of  these 
crude  oil  overcharge  funds  will  be  reserved 
initially  to  satisfy  valid  claims  by  injured 
purchasers  of  petroleum  products.  Funds  not 
reserved  for  the  end-user  claims  (at  least  80 
percent)  and  any  monies  remaining  after  all 
valid  claims  are  paid  are  to  be  disbursed 
equally  to  the  States  and  federal  government 
for  indirect  restitution.  We  proposed  to 
allocate  the  full  20  percent  of  the  remaining 
Citronelle  fund  for  the  end-user  claims 
process,  since  we  believe  that  end-users  are 
likely  to  have  experienced  significant  effects 
from  the  Citronelle  recertification.  Cf.  Texaco 
Inc.,  19  DOE  f  85.200  (1989),  modified,  19  DOE 
f  85,238  (1969).  The  claims  filing  procedures 
and  standards  that  we  proposed  to  use  for 
end-user  applicants  are  set  forth  In  numerous 
cases,  such  as  Petrol  Products,  Inc.,  20  DOE  ^ 
85,436  (1990).  We  proposed  that  the  remaining 
eighty  percent  be  divided  equally  between 
the  States  and  the  Federal  Government 

We  invited  interested  parties  to  submit 
comments  regarding  these  proposed 
procedures  with  respect  to  refiner  claims  and 
to  the  procedures  applicable  to  the  remainder 
of  the  Citronelle  fund.  We  stated  that 
comments  must  be  filed  within  30  days  of  the 
date  of  publication  of  this  Proposed  Decision 
and  Order  in  the  Federal  Register.  Hie 
Proposed  Order  was  published  in  the  Federal 
Re^ster  on  December  30. 1991.  TTie  30-day 
comment  period  has  ended.  We  will  now 
consider  the  comments  received  and  issue  a 
final  Decision  and  Order  in  this  matter. 

n.  Comments  Regarding  the  Proposed  Order 

We  received  cmnments  regarding  the 
Proposed  Order  fiom  the  following  entities: 

(i)  A  group  of  refiners*:  (ii)  a  ^oup  of  utilities, 
transporters  and  manufacturers  (Utilities);  * 

•  The  comments  were  submined  by  Atlantic 
RichTiehl  Company,  Chevron  U.SA.  Inc.,  Conoco, 
Inc..  Exxon  Coimpajiy,  U.SA..  Marathon  Petroleam 
Company,  Mobil  Oil  Coa^mny.  OXY  USA  inc.,  9iell 
Oil  Company,  Texaco  Inc.,  Texaco  Refinery  4 
Marketing  inc.,  TOSCO  Cocporation.  and  Unioa 
Pacific  Resources  Company. 

*  Hie  comments  were  filed  on  behalf  of 
Consolidated  Edision  Company  of  New  York.  Long 
Island  Lighting  Company,  Orange  and  Rockland 
Utilities.  Inc.,  Pacific  Gas  and  Electric  Company, 

San  Die^  Gas  and  ElecUic  Company.  Southern 
Califonia  Edison  Company  (Ufi^es);  Daiichi  Qiao 
Risen  Kataha,  Flota  Mercante  Grancokimbiana  &A.. 
Globe  Trade  and  Transport  Company.  Ltd.,  Island 
Navigation  Coiporatton  (Ship  Management)  . 
|apan  Line  Ltd..  Kawasaki  Risen  Kaisha.  Mitsui 
O.S.K.  Lines.  Ltd..  n.v.  Bocimar,  s.a.,  Nippon  Yusen 
Kaisah.  The  Sanko  Steamship  Co..  Ltd.,  Shinwa 
Kaiun  Kaisah.  Ltd..  Showa  Line  Ltd.,  Star  Shipping 
A/S.  Yamashita-Shinnihon  Steamship  Co..  Ltd., 
(Transporters);  Qwmpion  failematlonal 
Corporation.  Federal  Paperboard  Company.  Inc.. 
IntematMoal  Paper  Company.  Weyerhauser 
Company  and  Westvaco  Corporatioa 
(Manufacturers). 


(tii)  a  group  of  States:  *  (iv)  the  National 
Couni^  of  Fanner  Cooperatives;  and  (v)  the 
Citronelle  Unit  We  svill  consider  in  turn  the 
comments  of  each  group. 

A.  The  Refiners 

The  refiners  raise  a  two-pronged  argument 
in  support  of  their  position  that  they  are 
entitled  to  receive  the  entire  contents  of  the 
Citronelle  escrow  account  They  believe  first 
that  they  were  required  to  provide  the 
financing  for  the  tertiaiyr  project  and  second, 
that  the  OHA  has  no  legal  authority  to 
require  them  to  show  injury  in  order  to 
receive  the  funds. 

The  refiners'  assertion  that  they  “provided 
the  financing  for  the  tertiary  project”  is 
flawed.  The  purpose  of  this  Citronelle 
proceeding  is  to  provide  appropriate 
restitution  to  those  who  were  adversely 
affected  by  the  exception  relief.  The  mere 
fact  that  the  relief  was  funded  through  the 
Entitlements  Program  does  not  address  the 
question  of  the  extent  to  which  the  refiners 
actually  bore  the  cost  of  the  relief.  It  is 
undisputed  that  if  refiners  passed  through 
the  cost  of  the  exception  relief  to  purchasers 
of  refined  products,  the  refiners  did  not  bear 
the  cost  of  the  relief.  Based  on  our  findings  in 
the  Stripper  Well  proceeding  concerning  the 
degree  to  which  refiners  passed  through 
increased  crude  oil  costs,  it  is  unreasonable 
to  assume  that  the  refiner  bore  more  than  a 
small  percentage  of  the  cost  of  the  relief.  The 
DOE  has  proposed  that  the  absorption  rate 
used  in  that  proceeding  be  adopted  unless  the 
refiners  make  a  reasonable  demonstration 
that  their  absorption  exceeded  that 
percentage,  and  the  DOE  will  hold  an 
evidentiary  hearing  to  permit  the  refiners  to 
present  evidence  of  their  absorption. 
Accordingly,  the  validity  of  the  refiners' 
assertion  that  they  “provided  the  financing 
for  the  tertiary  project"  is  an  issue  to  be 
decided  in  the  course  of  this  proceeding,  after 
briefs  are  received  and  a  hearing  convened. 

In  supi>ort  of  the  position  that  the  OHA  has 
no  authority  to  require  an  injury  showing,  the 
refiners  cHe  Illinois  Brick  Co.  v.  Illinois,  431 
U.S.  720  (1977)  [Illinois  Brick)  and  Hanover 
Shoe,  Inc.  v.  United  Show  Mach,  Corp.,  392 
U.S.  481  (1968)  [Hanover^.  In  addition,  they 
cite  Abbotts  Dairies  v.  Butz.  584  F.2d  12  (^ 
Cir.  1978);  Carter  v.  Berber,  777  F.2d  1173  (7 
Cir.  1985);  and  McKesson  Carp.  v.  Div.  of 
Alcoholic  Beverages  and  Tobacco,  498  U.S. 

18  (1990),  which  nriy  on  the  Hanover  and 
Illinois  Brick  reasoning.  These  cases  add 
nothing  to  the  refiners'  arguments.  We  have 
previously  considered  and  rejected  these 
very  same  arguments.  We  have  also 
previously  rejected  the  reasoning  in  Illinois 
Brick  and  Hanover  as  it  applies  to  subpart  v 
refund  cases.  E.q.,  Office  of  Enforcement, 
Economic  Regulatory  Administration:  In  the 
Matter  of  Coline  Gridline  Corporation,  9 
DOE  ^82,508  (1981);  Office  of  Enforcement, 

*  Ths  States  submitting  comments  included: 
California,  Connecticut  idaha  Indiana.  Michigan, 
Maryland,  Mississippi,  Montana,  Ohio.  South 
Dakota,  Vermont  Wisootuin  and  Wyoming.  Ths 
States  also  Bled  a  reply  to  the  comment*  of  the 
refiners,  the  Unit  and  the  UtiKties.  The  reply 
generally  oOsred  support  for  our  Propossd  Order. 
We  tviU  not  reiterate  the  States'  position  here  in 
detatt. 


Economic  Regulatory  Administratiorv  In  the 
Matters  of  Adams  Resources,  et  aL  9  DOE 
182.553  (1982). 

We  will  not  reiterate  our  complete 
response  here.  The  cases  cited  by  the  refiners 
generally  involve  antitrust  or  tax 
considerations  not  present  in  the  instant 
proceeding.  We  cannot  find  that  these  cases 
preclude  the  OHA  from  considering  whether 
the  refiners  passed  through  the  increased 
crude  oil  costs.  Further,  OHA's  requirement 
of  an  injury  showing  in  cases  involving 
restitution  has  received  judicial  approval  in 
ARCO  V.  DOE,  3  Fed.  Energy  Guidelines 
f 26,548  (D.  Del.  1985);  see  also  Behm,  3  Fed. 
Energy  Guidelines  at  27,103.  We  find  that  the 
issue  of  OHA  authority  to  require  evidence  of 
injury  and  cost  absorption  is  now  well-settled 
law. 

The  refiners  also  argue  that  the  OHA  has 
no  authority  under  subpart  V  to  disburse  the 
escrowed  funds.  The  refiners  point  out  that 
this  subpart  provides  for  the  disbursement  of 
funds  obtained  through  enforcement 
proceedings.  According  to  the  refiners,  since 
the  funds  at  issue  were  not  obtained  through 
an  enforcement  proceedings,  we  may  not 
disburse  them  tfarou^  the  subpart  V 
process.* 

It  is  true  that  subpart  V  refers  to  funds 
received  by  dte  Agency  through  Remedial 
Orders.  Consent  Orders  and  other 
enforcement-type  actions.  However,  the  DOE 
is  not  basing  its  authority  to  make  a  final 
dispositioQ  of  the  escrowed  funds  on  subpart 
V,  as  die  refiners  apparently  believe.  Rather, 
that  authority  rests  upon  the  Agency's  broad 
discretion  under  subpart  D  to  create 
appropriate  exception  relief.  The 
disbursement  of  ^e  escrowed  funds  is  simply 
part  of  that  expansive  power  to  create 
exception  relief  and  terminate  it  in  the  most 
appropriate  manner.  Exxon  Corp  v.  DOE,  802 
F.ai  1400  (Temp.  Emer.  Ct.  App.  1988);  Long 
Beach  v.  DOE,  754  F.2d  379  (Temp.  Emer.  Ct 
App.  1985)  {Long  Beach). 

Having  detennined  that  the  DOE  has 
audiority  for  disbursing  the  escrowed  funds 
under  its  broad  exceptions  authority,  we  then 
needed  to  fashion  an  appropriate  mechanism 
for  that  disbursal  We  tum^  to  subpart  V  for 
guidance  in  diat  regard.  We  fiilly  recognized 
in  our  December  24  Proposed  Order  that 
subpart  V  was  specifically  designed  for  the 
disbursal  of  funds  obtain^  through 
enforcement  proceedings.  56  FR  at  67311. 
However,  the  provisions  of  this  subpart 
provide  a  clear,  practical  and  expedient 
framework  upon  which  to  base  the  process 
for  termination  of  die  Citronelle  exception 
relief.  Moreover,  we  had  experience  in  those 
proceedings  in  tracing  the  effect  of 
overcharges  whose  effects  on  downstream 
were  identical  to  the  effects  of  the 
recertifications  at  issue  here.  We  therefore 
decided  to  refer  to  those  regulations  in 
creating  our  disbursement  plan.  See  Long 
Beach,  754  F.2d  at  388,  n.6. 

The  refiners  also  claim  that  If  a  refund 
proceeding  is  instituted,  they  should  not  be 
required  to  bear  the  burden  of  proving  the 
level  of  injury  that  they  substained.  In 
support  of  this  position,  the  refiners  state  that 

*  A  similar  atgument  was  raised  by  the  UMt 
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“they  are  not  guilty  of  any  wrongdoing."  This 
argument  misunderstands  the  nature  of 
disbursement  process.  The  fact  that  a 
claimant  is  responsible  to  provide  evidence 
of  injury  is  not  based  on  "wrongdoing."  No 
claimant  in  a  refund  proceeding  is  considered 
a  “wrongdoer.”  Rath^,  we  have  competing 
interests  in  this  proceeding,  all  advancing 
claims  to  the  escrowed  fu^s.  In  order  to 
decide  among  those  claimants,  analysis  of 
economic  impact  or  injury  is  a  fair  and 
equitable  means  of  formulating  a  disbursal 
plan.  Moreover,  it  is  hardly  unfair  to  require 
that  each  claimant  establish  its  own  injury, 
when  the  claimant  itself  is  in  the  best 
position  to  do  so.  We  believe  that  the 
refiners,  who  have  been  on  notice  since  the 
inception  of  the  Citronelle  exception  relief 
that  appropriate  records  should  be 
maintained,  are  the  parties  best  able  to 
provide  us  with  evidence  of  their  own  injury. 

The  rehners  also  object  to  the  5.4  percent 
absorption  rate  diat  we  proposed  to  adopt  in 
our  Proposed  Order.  They  believe  that  the  5.4 
percent  rate,  which  was  taken  from 
Information  received  and  conclusions 
reached  in  the  Stripper  Well  proceeding,  has 
no  bearing  in  die  present  case.  This  issue 
should  be  postponed.  The  reHners*  position 
regarding  the  correct  measure  of  injury  is 
more  appropriately  considered  at  the  hearing 
which  will  be  convened  for  this  purpose.  It  is 
in  this  forum  that  the  refmers  may  put  forth 
arguments  such  as  the  rate  at  which  they 
absorbed  injury.  At  the  hearing  they  may  set 
forth  support  for  their  position  that  the  crude 
oil  marketplace  at  the  time  of  decontrol  did 
not  display  a  normal  relationship  between 
crude  oil  prices  and  the  selling  price  of 
refmed  petroleum  products. 

The  refiners  fur^r  urge  that  an 
independent  decisionmaker  should  be 
appointed  to  adjudicate  the  refund  issue. 

They  contend  that  the  OHA  has  prejudged 
the  refund  issue  with  respect  to  the  refiners. 
This  argument  lacks  an  adequate  foundation. 
We  find  no  basis  for  giving  any  credence  to 
the  unsubstantiated  assertions  of  the  refiners 
concerning  alleged  prejudice.  The  record  in 
this  matter  demonstrates  our  even-handed 
treatment  of  all  parties  concerned.  In  view  of 
the  considerable  procedural  safeguards 
which  we  have  consistently  provided 
throughout  these  Citronelle  proceedings, 
including  an  opportunity  for  a  full  hearing, 
this  Offii^  has  structure  a  reasonable 
process  for  arriving  at  a  fair  disposition. 

The  refiners  also  wish  the  OHA  to  darify 
whether  submission  of  representative 
evidence  from  several  companies  will  be 
sufficient  in  connection  %vith  providing  an 
injury  level  for  the  refiners  as  a  9?oup. 
Without  reviewing  the  evidence  in  question, 
we  cannot  definitively  respond  to  this 
request.  However,  in  view  of  the  nature  of  the 
arguments  which  we  believe  the  refiners  svill 
present  on  the  relationship  between  crude  oil 
costs  and  market  prices,  we  think  that 
providing  "representative”  evideiu:e  is  a 
reasonable  approach  to  establishing  an 
overall  absorption  rate.  If  we  believe  that 
individual  evidence  Is  required  fiom  each  of 
the  refiners,  we  will  request  it  Any  refiner 
that  expects  to  establish  that  its  injury 
absorption  pattern  diffared  from  the  overall 
absorption  rate  will  be  expected  to  fils  a 


separate  brief  showing  the  facts  applicable  to 
its  particular  operations. 

The  refiners  also  question  our  proposed 
reservation  of  20  percent  of  the  remaining 
Citronelle  fund  fi)r  the  end-user  claims 
process.  They  believe  that  since  the 
Citronelie  relief  was  announced  on  the  eve  of 
decontrol  and  their  refiners'  payments  were 
not  made  until  after  decontrol,  any 
passthrough  of  the  cost  of  the  Citronelle  relief 
would  not  have  affected  products  purchased 
during  the  controlled  period. 

As  an  initial  matter,  the  issue  of  absorption 
of  the  effects  of  recertification  is  the  specific 
issue  upon  which  we  plan  to  call  a  hearing. 

The  amount  made  available  for  the  end-user 
claims  process  will  necessarily  depend  upon 
the  absorption  rate  adopted  for  refiners. 

Thus,  the  issue  raised  by  refiners  is 
premature  at  this  time. 

To  the  extent  that  the  refiners  are  arguing 
that  end-users  are  not  entitled  to  any  refunds 
because  the  effects  of  the  recertification  were 
not  passed  throu^  until  after  decontrol,  we 
disagree.  To  the  extent  that  die  end-users 
bore  some  of  that  burden,  even  if  it  was 
experienced  after  decontrol,  we  believe  diat 
they  were  injured  and  are  entitled  to 
restitution. 

The  refiners  also  objected  to  die  transfer  of 
funds  from  the  Citronelle  bank  escrow 
account  to  a  United  States  Treasury  escrow 
account.  A  request  for  a  preliminary 
injonction  to  prevent  that  transfer  was  denied 
on  February  IZ,  1992,  by  the  United  States 
District  Court  for  the  Soudiem  District  of 
Alabama.  R.H.  Stechmana  v.  DOE,  No.  92- 
00S4-LC-M.  This  transfer  was  perfecdy 
appropriate,  and,  as  we  stated  above,  has  in 
fact  already  been  effected. 

The  refiners  next  claim  that  diere  was  no 
basis  for  relieving  the  Unit  of  its  repayment 
obligation.  In  Citronelle,  we  found  that  the 
Unit  had  received  approximately  $20  million 
in  exception  relief  benefits,  and  we  relieved 
the  Unit  of  a  repayment  obligation.  The 
refiners  suggest  that  the  Unit  might  have 
actually  received  benefits  of  much  more  than 
$20  miUion  and  diat  the  parties  should  have 
an  opportunity  to  be  heard  on  this  issue.  The 
determination  that  the  Unit  should  be 
relieved  of  a  repayment  obligation  and  the 
basis  for  that  determination  were  aet  forth  in 
Citronelle.  Therefore,  we  find  that  this  issue 
is  not  an  appropriate  one  for  consideration  in 
this  proceeding,  which  focuses  on  the  correct 
disposition  of  the  available  Citronelle  foods. 
The  refiners  may  pursue  this  issue  as  part  of 
any  ^ipropriate  appeal  of  Citronelle  is 
available  to  them. 

We  will  make  an  adjustmmit  to  the 
procedures  in  the  PropiDsed  Order  regarding 
the  claims  filing  period  for  refiners  ai^  otfam' 
Entitlements  Pro^aa  participants.  Our 
Proposed  Order  provided  that  briefs 
regarding  the  absorption  issue,  as  well  as 
refiind  applications  by  refiners  and 
Entitlements  Program  participants,  should  be 
filed  within  90  days  after  a  ffoal  Decision  and 
Order  is  publidied  in  the  Fedatal  Rsgistor. 
However,  any  refiner  or  Entitlements 
Program  partii^iant  that  does  not  wish  to 
submit  a  brief  on  the  absorption  percentage, 
need  not  submit  a  refirad  application  witiiin 
that  90-day  period.  Aftw  ttw  hearing  is  held, 
we  intend  to  issue  another  Order  setting  farfii 


our  findings  on  the  absorption  issue,  and  vre 
will  at  that  time  announce  a  second  filing 
date  for  refiner  and  Entitlements  Program 
participant  applications.  Applications  filed 
during  the  later  period  must  accept  the 
ab8orp>tion  percentage  determined  in  the  first 
phase.  Any  refiner  or  Entitlements  Program 
participant  that  does  not  wish  to 
automatically  rely  on  the  group  absorption 
percentage  established  by  OHA  must  file  a 
brief  in  that  regard  and  file  a  refund 
application  concurrently  with  that  brief  in 
this  first  phase. 

In  sum,  we  now  envision  a  two-phased 
application  process  for  refiners  axid  other 
Entitlements  Program  participants.  In  the 
earlier  phase,  applicants  will  submit  briefs 
regarding  the  appropriate  absorption 
percentage.  These  briefs  may  provide 
evidence  either  as  to  an  appropriate  group 
absorption  rate  or  as  to  an  appropriate 
individual  absorption  rate  for  a  particular 
applicant  Any  applicant  that  files  an 
evidentiary  brief  must  also  submit  its  claim  in 
this  phase.  In  the  earlier  phase,  we  will 
accept  claims  from  all  refiner/Entitlements 
Program  applicants,  including:  (a)  Those  that 
wish  to  rely  on  the  absorption  percentage,  as 
well  as  those  that  do  not;  and  (bj  those  that 
file  briefs,  as  well  as  tiiose  that  do  not.  In  the 
later  claims  i^ase,  we  will  accept  claims 
only  from  refiner /entitlements  program 
participants  that  have  decided  to  rely  on  the 
absorptioB  percentage  that  OHA  arrives  at 
after  considering  the  evidence  in  phase  one. 
No  briefs  on  the  afaeorption  issue  may  be 
filed  by  these  daimants. 

One  final  matter  with  respect  to  refiner/ 
Entitlements  Program  participant  claims  must 
be  addressed  at  this  pmnt.  This  oonoems  the 
share  of  the  total  fiind  allocated  to  refiners 
that  will  be  allocated  to  each  refiner 
claimant  in  the  Proposed  Order  we  stated 
that  each  refiner's  proportionate  share  of  the 
fund  would  be  the  same  as  its  proportionate 
share  of  the  Stripper  Well  Refiners  escrow 
fund.  We  believe  it  is  more  appropriate  to 
measure  each  refiner  claimant's  share  using 
its  percentage  of  runs  to  stiHs  on  the 
Entitlements  list  for  November  1960. 46  FR 
10195  (February  2, 1961).  For  eicample,  if  a 
particular  refiner  had  10  percent  of  die  runs 
to  stills  in  that  month,  it  would  be  allocated 
10  percent  of  the  funds  in  the  Citronelle 
escrow  accoimt  allocated  to  refiners.  We  will 
take  comments  on  the  correct  formula  for 
allocating  die  funds  among  refiners,  and 
reach  a  final  determination  in  our  Order 
considering  the  absorption  issue.  These 
comments  must  be  filed  within  90  days  of  die 
date  of  publication  of  this  final  Decision  and 
Order  in  the  Federal  Register. 

B.  The  Utilities  Group 

The  comments  filed  by  the  Utilities  group 
generally  support  our  position  widi  respect  to 
disbursement  of  die  escrow  funds  to  the 
refiners.  However,  the  Utifitiet  believe  that 
refiners  are  estopped  from  arguing  that  their 
absorption  rate  was  greater  than  the  2.7 
percent  to  6.1  percent  range  that  we  found  In 
connection  with  the  Stripper  Well  hearing. 
They  also  believe  that  we  should  not 
consider  arguments  that  the  fact  that  the 
recertifications  took  place  at  the  end  of  the 
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controlled  period  may  have  caused  a  higher 
absorption  rate  than  the  range  we  found  in 
the  Stripper  Well  Report.  In  this  regard,  the 
Utilities  set  forth  detailed  legal  and  economic 
arguments  in  support  of  their  position 
concerning  the  refiners'  absorption  rate. 

We  are  inclined  to  consider  arguments  that 
the  Citronelle  recertifications  took  place  at 
the  end  of  the  control  period  and  thus  may 
well  have  had  a  very  different  absorption 
effect  from  crude  oil  price  increases  that 
occurred  throughout  the  1973  through  1981 
period  of  controls.  Therefore  we  encourage 
the  refiners  to  fully  brief  this  issue.  However, 
any  estoppel  issues  or  economic  arguments 
that  the  Utilities  wish  to  present  may  be 
raised  in  their  reply  briefs  or  at  the  hearing 
regarding  the  refiners’  absorption  rate.  We 
find  that  they  are  not  properly  considered  in 
connection  with  finalization  of  the  Proposed 
Order. 

The  Utilities  also  argue  that  end  users 
should  not  be  limited  to  a  refund  pool  of  20 
percent  of  the  amount  available  after  the 
subtraction  of  the  refiners'  sum.  The  method 
of  allocating  funds  to  end-users  will  be 
discussed  below. 

C.  The  Cooperatives 

In  their  comments,  the  Cooperatives 
generally  support  the  Proposed  Decision  and 
Order.  They  also  point  out  that  under  the 
Stripper  Well  Settlement  Agreement,  certain 
national,  regional  and  interregional 
cooperatives  received  refunds  from  an 
escrow  fund  established  especially  for  their 
benefit  In  order  to  receive  that  disbursement 
these  large  cooperatives  were  required  to 
sign  a  waiver  releasing  their  rights  to  any 
subpart  V  refunds  deriving  from  “alleged 
crude  oil  violations."  The  Cooperatives  argue 
that  since  the  Citronelle  funds  at  issue  here 
are  not  derived  from  any  violation,  these 
national  and  regional  coops  did  not  waive 
their  rights  to  receive  the  Citronelle  monies. 

The  Cooperatives  are  correct.  As  we  stated 
above,  this  is  not  a  proceeding  involving 
disbursement  of  monies  involving  actual  or 
alleged  violations  of  DOE  regulations.  The 
waivers  signed  by  the  Cooperatives  covered 
their  rights  to  apply  for  refimds  involving 
“alleged  crude  oil  violations.”  Cooperative 
Waiver,  Release  and  Other  Conditions  of 
Disbursement,  Paragraphs  5(a)(ii),  8; 
Settlement  Agreement  at  137.  Accordingly, 
these  national  and  inter-regional 
cooperatives  are  not  barred  from  receiving 
Citronelle  refund  by  virtue  of  having  signed  a 
stripper  well  waiver. 

In  this  regard,  we  reviewed  the  releases 
signed  by  other  waiving  groups.  The  release 
signed  by  airlines  regarding  waiver  of  rights 
to  apply  for  other  refunds  was  virtually 
identical  to  that  of  the  cooperatives.  It 
affected  only  their  rights  to  apply  for  refunds 
relating  to  violations  or  alleged  violations  of 
federal  mandatory  allocation  and  price 
regulations  applicable  to  crude  oil  and  the 
Entitlements  Ingram.  Airlines  Waiver, 
Paragraphs  7(a]  (2),  10;  Settlement  Agreement 
at  100.  'Thus,  the  airlines  waivers  does  not 
preclude  them  from  filing  a  Citronelle  refund 
application. 

However,  waivers  signed  by  other  entities 
appear  to  be  somewhat  broader.  They  cover 
funds  involved  in  administrative  proceedings 


“relating  to  the  federal  mandatory  allocation 
and  price  regulations  applicable  to  crude  oil, 
and  the  entitlements  program  (herein  Alleged 
Crude  Oil  Violations].”  E.g.,  Surface 
Transporters’  Waiver  Paragraph  7(a)(2); 
Settlement  Agreement  at  150;  Utilities  Waiver 
and  Release  Paragraph  7(a)(2);  Settlement 
Agreement  at  160.  We  believe  that  this 
language  is  broad  enough  to  preclude  a 
signatory  from  receiving  a  Citronelle  refund. 
Therefore,  entities  that  signed  such  a  waiver 
will  be  expected  to  explain  why  they  are  not 
precluded  from  receiving  a  Citronelle  refund 
in  order  to  be  eligible  in  this  proceeding. 

D.  The  States 

In  their  submission,  the  States  generally 
support  the  Proposed  Order.  However,  they 
state  that  if  we  determine  that  the  refiners' 
absorption  rate  is  greater  than  5.4  percent, 
then  the  States’  40  percent  share  should  be 
computed  prior  to  ^e  deduction  of  the 
refiners’  share.  They  base  this  assertion  on 
language  in  the  Stripper  Well  Settlement 
Agreement  stating  Uiat: 

’’*  *  *  nothing  contained  in  the  exclusions 
contained  in  paragraphs  *  *  *  (F)  (relating  to 
the  Citronelle  Unit’s  exception  relief)  *  *  * 
shall  allow  a  claim  in  respect  to  or  in  any 
other  way  affect  the  funds  distributed  or 
distributable  to  the  States.” 

Final  Settlement  Agreement  at  29.  The 
States  contend  that  this  language  is 
analogous  to  other  provisions  of  the  Stripper 
Well  Settlement  A^eement  which  have  been 
interpreted  by  the  Temporary  Emergency 
Court  of  Appeals  as  precluding  the  reduction 
of  the  States’  share  when  crude  oil  funds  are 
used  to  pay  entitlements  exception  relief  to 
refiners.  In  Re:  Department  of  Energy 
Stripper  Well  Exemption  Litigation,  855  F.2d 
865  (Temp.  Emer.  Ct.  App.  1988). 

We  disagree  with  he  States’  assumption 
that  the  Settlement  Agreement  governs  the 
disbursement  of  the  Citronelle  funds.  'The 
Settlement  Agreement  specifically  provided  a 
disbursement  mechanism  for  funds  escrowed 
as  a  result  of  the  DOE’s  Stripper  Well 
Exemption  Litigation  and  funds  involving 
“alleged  violations  of  DOE’s  price  and 
allocation  controls  applicable  to  crude  oil.” 
Settlement  Agreement  at  1.  The  Agreement 
did  not  cover  how  Citronelle  funds  would  be 
disbursed.  Accordingly,  we  are  not  bound  by 
the  MSRP,  or  by  subpart  V,  as  the  States 
appear  to  believe.  While  we  will  generally 
look  to  the  subpart  V  regulations  for 
guidance,  we  will  not  necessarily  rely  on  the 
MSRP.  We  believe  that  we  have  broad 
discretion  to  fashion  a  fair  distribution  plan 
for  these  funds.  Accordingly,  we  will  decide 
upon  an  appropriate  share  for  the  States  after 
the  funding  plans  for  direct  restitution  have 
been  decided.  Before  making  that 
determination,  we  will  notify  interested 
parties  of  our  preliminary  determination  and 
provide  for  a  sixty-day  comment  period. 

The  State  further  maintain  that  the  refiners 
have  had  ample  opportunity  in  previous 
proceedings  to  state  their  positions  regarding 
absorption,  and  that  no  further  filings  on  this 
issue  are  necessary.  We  disagree.  'The 
Citronelle  recertification  may  well  be 
different  from  other  miscertification  effects 
studied,  and  we  believe  that  the  refiners 
should  have  the  opportimity  to  present 
evidence  regarding  this  matter. 


The  States  next  assert  that  the  injury  range 
that  we  found  in  the  Stripper  Well  hearing, 
the  5.4  percent  average  referred  to  above, 
already  includes  the  injury  experienced  by 
the  refiners  as  a  result  of  the  Citronelle 
recertification.  The  States  therefore  maintain 
that  there  is  no  need  to  give  further 
consideration  to  the  injury  level.  We  do  not 
concur.  In  view  of  the  fact  that  we  have  a 
discrete  sum  of  money  available  which 
emanates  solely  from  the  Citronelle 
recertification,  we  are  obligated  to  look  into 
all  relevant  facts  surrounding  the  absorption 
incidence  with  respect  to  that  event.  The 
average  absorption  incidence  that  we  found 
over  the  entire  regulated  period  in  connection 
with  the  Stripper  Well  hearing  may  not 
provide  us  with  the  best  explanation  of  that 
particular  event. 

The  States  finally  contend  that  the  30-day 
period  that  we  tentatively  provided  for  reply 
to  the  refiners’  briefs  is  insufficient.  They 
request  a  90-day  response  period  if  there  are 
more  than  two  refiner  submissions.  We  will 
hold  in  abeyance  the  States’  request.  Once  all 
the  refiner  briefs  and  evidence  have  been 
filed,  the  States  may  file  a  request  for  an 
extension  of  time  to  submit  replies  if  they 
believe  additional  time  is  necessary. 

E.  The  Unit 

The  Unit  believes  that  at  least  $95  million 
of  the  funds  in  the  Citronelle  account  belongs 
to  it  and  objects  to  the  OHA’s  proposal  to 
conduct  a  refund  proceeding.  'The  Unit’s 
objection  is  misplaced.  The  determination  as 
to  the  amount  the  Unit  May  receive  was 
made  in  Citronelle.  That  Decision  provided 
that  to  the  extent  that  the  Unit  Believed  it 
received  less  than  $20  million  in  entitlements 
benefits,  it  could  file  a  Motion  for 
Reconsideration. 

56  FR  67315,  Note  6.  However,  to  the  extent 
that  the  Unit  believes  that  it  is  entitled  to  a 
larger  portion  of  the  escrow  fund,  the 
argument  must  be  made  in  the  context  of  an 
appeal  of  that  Order  to  the  Federal  Energy 
Regulatory  Commission  (FERC).  10  CFR 
205.69(B).  In  fact,  the  Unit  has  filed  such  an 
appeal  (FERC  Case  No.  RA92-1).  There  is  no 
basis  for  further  consideration  of  this  issue  in 
the  instant  proceeding. 

III.  Division  of  the  Citronelle  Fund 

We  must  also  consider  the  appropriate 
division  of  the  Citronelle  funds  among  the 
interested  parties.  At  present,  we  believe  that 
the  entities  who  should  be  considered  for  a 
share  of  the  Citronelle  funds  include: 

Refiners;  end-users  that  received  a  Stripper 
Well  refund,  but  did  not  waive  their  rights  to 
a  Citronelle  refund;  end-users  that  did  not 
apply  for  a  Stripper  Well  refund;  the  States 
and  the  federal  government. 

We  will  consider  the  refiners’  share  first. 
That  share  will  depend  on  the  absorption  rate 
that  will  be  determined  after  evaluating 
briefs  and  convening  a  hearing.  Each  refiner’s 
individual  share  of  that  fund  will  be 
computed  either  on  the  basis  of  its 
percentage  share  of  the  stripper  well  refiners’ 
escrow  fund  or  based  on  its  percentage  of 
runs  to  stills  on  the  November  1980 
Entitlements  List.  We  will  make  the  latter 
determination  based  on  the  conunents 
received  on  this  issue. 
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Refunds  available  for  end-user  applicants 
that  received  Stripper  Well  refunds,  as  well 
as  for  other  end-user  applicants,  will  be 
computed  on  a  volumetric  basis.  That  is,  we 
will  divide  the  Citronelle  escrow  fund 
(currently  $123,187,431]  less  the  amount 
allocated  to  refiners  by  the  total  consumption 
of  petroleum  products  in  the  United  States 
during  the  price  control  period 
(2,020,997,335,000  gallons}.'  For  example,  if 
we  determined  that  the  refiners  as  a  group 
were  entitled  to  a  refund  of  $12  million,  we 
would  deduct  that  sum  from  the  Citronelle 
fund  in  arriving  at  a  volumetric  amount 
($123,187.431-$12,000,000  =  $111,187,431)/ 
2,020,997,335,000  =  $.000055).  The  volumetric 
refund  amount  is  thus  $.000055  per  gallon. 
Therefore,  an  eligible  firm  that  purchased 
100,000,000  gallons  of  product  during  the 
covered  period  would  have  an  allocable 
share  of  $5,500.  In  accordance  with  OHA 
precedents,  end-users  would  be  presumed 
injured  and  therefore  be  eligible  to  receive 
their  full  volumetric  shares.  Resellers  and 
retailers  would  be  required  to  show  injury. 
That  showing  has  been  very  difhcult  in  the 
subpart  V  crude  oil  refund  proceeding  and  we 
believe  it  would  equally  difficult  in  the 
context  of  the  Citronelle  proceeding.  See.  e.g., 
Schuchart  Petroleum  Co.,  20  DOE  1 85,162 
(1990).  We  therefore  discourage  retailers  and 
resellers  from  applying  for  a  Citronelle 
refund. 

Still  assiuning  a  $12  million  refund  pool  for 
the  refrners,  and  the  $.000055  volumetric 
amount  calculated  above,  the  pool  available 
for  eligible  stripper  well  participants  would 
be  $.000055  multiplied  by  the  total  volume  of 
petroleum  products  that  they  purchased 
during  the  controlled  period.  Similarly,  the 
money  available  for  other  end-users  would 
be  the  volumetric  amount  multiplied  by  the 
total  gallonage  applied  for  in  the  subpart  V 
crude  oil  refund  proceeding  as  of  June  30, 

1994  that  is  ultimately  approved.  Once  we 
know  for  certain  the  exact  sum  available  for 
other  end-users,  it  will  be  placed  into  a 
separate  crude  oil  overcharge  subaccount 
within  the  DOE's  petroleum  overcharge 
escrow  account  at  the  Department  of  the 
Treasury.  Other  end-users  of  refrned 
petroleum  products  will  effectively  receive 
Citronelle  restitution  through  the  normal 
crude  oil  overcharge  refund  process.  That  is, 
they  will  receive  the  amount  that  they  would 
have  otherwise  been  granted  in  the  crude  oil 
overcharge  refund  proceeding,  plus  an 
appropriate  portion  of  the  Citronelle  fund. 

After  the  refund  amounts  available  for 
direct  restitution  to  the  above  groups  are 
determined,  we  will  decide  on  an  appropriate 
disbursement  process  for  the  remaining 
funds,  bearing  in  mind  that  the  likely 
recipients  are  the  States  and  the  federal 
government. 

IV.  Refund  Applications 

As  we  indicated  in  the  Proposed  Order,  the 
refund  application  for  Citronelle  funds  will  be 
streamlined.  However,  there  is  some 
additional  information  not  referred  to  in  the 
Proposed  Order  which  we  now  find 

*  The  numerator  would  be  decreased  by  any 
monies  paid  to  Citronelle  as  a  result  of  its  appeal  or 
Motion  for  Reconsideration. 


necessary.  The  following  procedural 
information  should  be  included  in  all 
Citronelle  refund  claims: 

(a)  Name  and  address  of  applicant; 

(b)  Statement  that  the  applicant  is 
authorized  to  file  the  claim  and  that  the 
information  provided  is  true  and  correct  to 
the  best  of  the  applicant’s  knowledge; 

(c)  Signature  of  the  applicant  or  an 
authorization  of  representation; 

(d)  Social  security  number  or  tax 
identification  number  of  applicant; 

(e)  Statement  that  the  applicant  has  not 
filed  another  crude  oil  refimd  claim  or 
elsewhere  waived  a  right  to  receive  a 
Citronelle  refund.  If  the  applicant  received  a 
refund  from  a  Stripper  Well  escrow  fund,  it 
must  so  indicate; 

(f)  All  applications  must  be  typed  or 
printed,  and  clearly  labeled  Application  for 
Citronelle  Refund. 

End-user  claimants  that  signed  a  waiver  in 
the  Stripper  Well  proceeding  should  mark 
their  submission  RF344.  These  refund 
applications  must  be  filed  by  June  30, 1993. 
Refiners  and  other  Entitlements  Program 
participants  should  mark  their  submissions 
RF345.  All  others  should  mark  their 
applications  RF272.  Firms  in  this  last 
category  that  have  already  hied  a  crude  oil 
refund  claim  in  the  subpart  V  crude  oil 
overcharge  refund  proceeding  need  not  frle 
another  refund  application  in  order  to  receive 
a  portion  of  the  Citronelle  funds. 

If  the  application  contains  no  conhdential 
information,  the  applicant  must  submit  an 
original  and  one  copy  of  the  application.  If 
the  application  contains  confidential 
information,  the  applicant  must  submit  an 
original  application  and  two  copies  from 
which  the  confidential  information  has  been 
deleted.  Applications  must  be  submitted  on  a 
separate  sheet  of  paper  from  any  briefs, 
comments  or  evidentiary  material  submitted. 
They  should  be  sent  to  Office  of  Hearings 
and  Appeals,  Department  of  Energy,  1000 
Independence  Avenue,  SW.,  Washington,  DC 
20585. 

It  ia  Therefore  ordered  That 

(1)  The  Proposed  Decision  and  Order 
issued  on  December  24, 1991,  in  The  341 
Tract  Unit  of  the  Citronelle  Field,  Case  No. 
LFX-0006,  is  issued  as  a  final  Decision  and 
Order,  with  the  modifications  set  forth  below. 

(2)  The  escrow  funds  received  as  a  result  of 
the  termination  of  exception  relief  granted  to 
the  341  Tract  Unit  of  the  Citronelle  Field,  and 
now  deposited  in  an  escrow  account  at  the 
United  States  Department  of  the  Treasury 
will  be  distributed  in  accordance  with  the 
foregoing  Decision. 

(3)  Within  90  days  of  the  date  of 
publication  of  this  final  Decision  and  Order 
in  the  Federal  Register,  refiners  and  other 
participants  in  the  DOE  Entitlements  Program 
may  submit  briefs  and  economic  evidence  on 
the  issue  of  their  absorption  rate,  as  well  as 
briefs  on  the  appropriate  manner  of 
allocating  the  Entitlements  Program 
participants’  share  of  the  Citronelle  fund 
among  Entitlements  Program  participants. 

The  briefs  and  evidence  should  be  mailed  to; 
Office  of  Hearings  and  Appeals,  Department 
of  Energy,  1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  and  should  refer  to 
Case  No.  LFX-0008. 


(4)  Refiners  and  other  Entitlements 
Program  participants  that  submit  briefs  and 
evidence  pursuant  to  Paragraph  (3)  above, 
shall  at  the  same  time  submit  applications  for 
refund  from  the  Citronelle  escrow  fund. 

These  applications  should  be  marked  RF345. 

(5)  Refiners  and  other  Entitlements 
Program  participants  that  do  not  submit 
briefs  pursuant  to  Paragraph  (3)  may  submit 
applications  for  refund  from  the  Citronelle 
escrow  fund  within  90  days  of  the  date  of 
publication  of  this  Decision  and  Order  in  the 
Federal  Register.  These  applicants  may  delay 
filing  until  a  final  deadline  is  established  by 
the  OHA.  Upon  issuance  of  an  Order  by 
OHA  setting  forth  conclusions  regarding  the 
refiner  absorption  issue,  a  second  claims 
filing  period  will  be  established  for  rehners 
and  Entitlements  Program  participants  that 
did  not  nie  evidentiary  briefs  in  this 
proceeding.  Applications  hied  pursuant  to 
this  paragraph  should  be  marked  RF345. 

(6)  Within  30  days  of  the  date  that  the 
briefs  and  evidence  referred  to  in  Paragraph 
(3)  above  are  due,  interested  parties  may 
submit  responses  to  those  filings. 

(7)  An  evidentiary  hearing  regarding  the 
refiner  absorption  issue  will  be  convened 
approximately  45  days  after  the  date  referred 
to  in  Paragraph  (6)  above. 

(8)  Firms  that  signed  Stripper  Well  waivers 
shall  file  Citronelle  refund  applications  by 
June  30, 1993.  These  applications  should  be 
marked  RF344. 

Dated:  April  3, 1992. 

’Thomas  L.  Wteker 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

[FR  Doc.  92-8332  Filed  4-9-92;  8:45  am] 
BNJJNQ  CODE  6450-01-11 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  4122-1] 

Agency  Information  Collection 
Activitlee  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  etseq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

OATES:  Comments  must  be  submitted  on 
or  before  May  11, 1992.  For  further 
information,  or  to  obtain  a  copy  of  this 
ICR,  contact  Sandy  Farmer  at  EPA  (202) 
260-2740. 
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SUPPLEMCNTAIIV  INFOMNATION: 

Office  of  Pestiddes  and  Toxic 
Substances 

Title:  Application  and  Summary 
Report  for  an  Emergency  Exemption  for 
Pesticides.  (EPA  ICR  No.:  0596.04;  OMB 
No.:  2070-0032).  This  is  a  request  to 
extend  the  expiration  date  of  a  presently 
approved  collection. 

Abstract:  Under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act,  the  EPA  may 
temporarily  authorize  states,  territories, 
and  federal  agendas  to  ship  and  use 
unregistered  pesticides  in  emergency 
situations.  To  ensure  that  an  emergency 
actually  exists,  and  that  use  of  the 
pesticide  will  not  pose  an  unreasonable 
risk  to  human  health  or  the  environment, 
the  EPA  requires  exemption  applicants 
to  explain  the  circumstances 
necessitating  the  emergency  use  and  to 
provide  details  on  the  pesticide  and  its 
proposed  application.  Following  the 
application  of  the  pesticide,  applicants 
must  submit  a  report  to  the  EPA 
describing  the  pesticide  treatment,  and 
its  effectiveness  as  well  as  any  adverse 
effects. 

Burden  Statement:  The  public  burden 
for  this  collection  of  information  is 
estimated  to  average  101  hours  per 
response  for  reporting  and  2  hours  per 
recordkeeper  annually.  This  estimate 
includes  the  initial  request  for  an 
emergency  exemption  and  the  time 
needed  to  complete  and  submit  the 
summary  report  after  the  pestidde 
application.  Included  in  this  estimate  is 
also  the  time  needed  to  review 
instructions,  search  existing  data 
sources,  gather  and  maintain  data 
needed,  and  review  the  collection  of 
information. 

Respondents:  States,  territories  and 
federal  agencies. 

Estimated  No.  of  Repondents:  60. 
Estimated  No.  of  Responses  per 
Respondents:  5. 

Estimated  Total  Annual  Burden  on 
Respondents:  30,900  hours. 

Frequency  of  Collection:  On  occasion. 
Send  conunents  regarding  the  burden 
estimate,  or  any  other  aspect  of  the 
collection  of  information,  including 
suggestion  for  reducing  the  burden  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  {m-223Y),  401  M  Street,  SW., 
Washington,  DC  20460, 
and 

Matthew  Mitchell,  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (2070-0032),  Office 
of  Information  and  Regulatory  Affairs, 


725 17th  Street,  NW.,  Washington,  DC 
20503. 

April  3, 1992. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
(FR  Doc.  92-8313  Filed  4-9-92;  8:45  am] 
BUJJNQ  CODE  aseo-so-M 


Agency  Information  Collection 
Activitiea  Under  OMB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 

AcnoM:  Notice. _ 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 

3501  et  seq.),  this  notice  aimounces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  May  11, 1992.  For  further 
information  or  to  obtain  a  copy  of  this 
ICR  contact  Sandy  Farmer  at  EPA,  (202) 
260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

Title:  Reporting  and  Recordkeeping 
Requirements  for  the  New  Source 
Performance  Standards  (NSPS)  for 
Rubber  Tire  Manufacturing  Industry 
(ICR  No.  1158.04:  OMB  No.  2060-0156). 

Abstract:  This  ICR  is  for  an  extension 
of  an  existing  information  collection  in 
support  of  the  Clean  Air  Act,  as 
described  imder  the  general  NSPS  at  40 
CFR  part  60.7-60.8  and  the  specific 
NSPS,  for  volatile  organic  compound 
(VOC)  emissions  from  the  rubber  tire 
manufacturing  industry,  at  40  CFR  part 
60.540-60.546.  The  information  will  be 
used  by  the  EPA  to  direct  monitoring, 
inspection,  and  enforcement  efforts, 
thereby  ensuring  compliance  with  the 
NSPS. 

Owners  and  operators  of  affected 
facilities  must  provide  EPA  with:  (1) 
Notification  of  construction, 
reconstruction,  or  modification;  (2) 
anticipated  and  actual  dates  of  facility 
startup;  (3)  initial  and,  where 
appropriate,  monthly  performance  test 
data  and  results;  and  (4)  a  semiannual 
report  of  any  monitored  operating 
parameter  or  emission  rate  that  falls 
outside  a  specified  limit.  Where 
appropriate,  certain  owners  and 
operators  must  also  submit  annual 
reports  that  provide  information  on  the 
VOC  content  of  water-based  sprays. 

All  affected  facilities  must  maintain 
records  on  the  facility  operation  that 


document:  (1)  The  occurrence  and 
duration  of  any  start-ups,  shutdowns, 
and  malfunctions;  (2)  VOC  use  and 
emission  reduction  system  operating 
data;  (3)  monthly  performance  test 
results.  Presently  there  are  13  facilities 
subject  to  the  rej^ation  with  an 
estimated  growth  of  4.4  facilities  per 
year  over  the  next  three  years.  All 
subject  facilities  must  maintain  records 
related  to  compliance  for  two  years. 

Burden  Statement  Public  reporting 
burden  for  facilities  subject  to  this 
collection  of  information  is  estimated  to 
average  38.5  hours  per  response 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  data, 
and  completing  and  reviewing  the 
collection  of  information.  Public 
recordkeeping  burden  is  estimated  to 
average  314  hours  annually. 

Respondents:  Owners  or  operators  of 
subject  rubber  tire  manufacturing 
facilities  which  commenced 
construction,  reconstruction,  or 
modification  after  January  20, 1983. 

Estimated  Number  of  Respondents: 

20. 

Estimated  Number  of  Responses  per 
Respondent  2. 

Estimated  Total  Annual  Burden  on 
Respondents:  7,742  hours. 

Frequency  of  Collection:  One-time 
notifications  for  new  facilities;  annual 
and  semiannual  reporting,  as 
appropriate,  for  subject  facilities. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (PM-223Y),  401  M  Street,  SW., 
Washington,  DC  20460, 
and, 

Troy  Hillier,  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  St„  NW., 
Washington,  DC  20503. 

Dated:  April  3, 1992. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 
[FR  Doc.  92-8314  Filed  4-9-92;  8:45  am] 
BILUNQ  CODE  6S6fr-S0-M 


[FRL-4121-8] 

Renewal  of  the  Policy  Dialogue 
Committee  on  Mining  Wastes 

agency:  Environmental  Protection 
Agency. 


Federal  Register  /  Vol.  57,  No.  70  /  Friday,  April  10,  1992  /  Notices 


12499 


action:  Renewal  of  Federal  Advisor 
Committee — Police  Dialogue  Committee 
on  Mining  Wastes. 


summary:  As  required  by  section  9(a)(2) 
of  the  Federal  Advisor  Committee  Act 
(Pub.  L.  92-463),  we  are  giving  notice  of 
the  renewal  of  the  Mining  Waste  Policy 
Dialogue  Committee.  The  Committee 
was  formed  in  March,  1991  to  provide  a 
forum  to  refine  and  further  develop 
issues  related  to  managing  mining  waste 
and  to  facilitate  the  exchange  of  ideas 
and  information  among  the  interested 
parties.  The  Charter  has  been  renewed 
through  March  30, 1992.  We  have 
determined  that  renewal  of  this 
Committee  is  in  the  public  interest  and 
will  assist  the  Agency  in  performing  its 
duties  prescribed  in  die  Resource 
Conservation  Recovery  Act. 

Copies  of  the  Committee  Charter  have 
been  Hied  with  the  appropriate 
committees  of  Congress  and  the  Library 
of  Congress. 

No  date  has  been  set  for  the  next 
meeting  of  the  Policy  Dialogue 
Committee.  Notice  will  be  published 
when  the  date  and  location  of  the  next 
meeting  is  known. 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  needing  further  information  on 
substantive  aspects  of  the  mining  waste 
program  should  call  Steve  Hoffman, 
Office  of  Solid  Waste,  U.S.  EPA,  (703) 
308-8413.  Summaries  of  previous 
meetings  will  be  made  available  upon 
written  request  to  Patricia  Whiting, 
Office  of  Solid  Waste,  (OS-323W), 
Environmental  Protection  Agency,  401  M 
Street,  SW.,  Washington,  DC  20460. 

Persons  needing  further  information 
on  adminisdative  matters  such  as 
committee  arrangements  or  procedures 
should  contract  Deborah  Dalton,  EPA 
Consensus  and  Dispute  Resolution 
Program,  (202)  382-5495  or  the 
Committee's  facilitator,  John  Ehrman, 
The  Kestone  Center,  (303)  468-5822. 

Dated:  April  2, 1992. 

Deborah  Dalton, 

Designated  Federal  Official,  Deputy  Director, 
Consensus  and  Dispute  Resolution  Program, 
Office  of  Policy,  Planning  and  Evaluation. 

(FR  Doc.  92-6312  Filed  4-9-92;  8:45  am] 
mUJNO  CODE  6560-S0-M 


[ER-FRL-4121-6] 

Environmental  Impact  Statementa  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  March  23, 1992  Through  March 


27, 1992  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section  309 
of  the  Clean  Air  Act  and  section 
102(2](c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  260-5076. 

Summary  of  Rating  Definitions 
Environmental  Impact  of  the  Action 

LO — Lack  of  Objections 

The  EPA  review  has  not  identified 
any  potential  environmental  impacts 
requiring  substantive  changes  to  the 
proposal.  The  review  may  have 
disclosed  opportunities  for  application 
of  mitigation  measures  that  could  be 
accomplished  with  no  more  than  minor 
changes  to  the  proposal. 

EC— Environmental  Concerns 

The  EPA  review  has  identified 
environmental  impacts  that  should  be 
avoided  in  order  to  fully  protect  the 
environment.  Corrective  measures  may 
require  changes  to  the  preferred 
alternative  or  application  of  mitigation 
measures  that  can  reduce  the 
environmental  impact.  EPA  would  like 
to  work  with  the  lead  agency  to  reduce 
these  impacts. 

EO— Environmental  Objections 

The  EPA  review  has  identified 
significant  environmental  impacts  that 
must  be  avoided  in  order  to  provide 
adequate  protection  for  the 
environment.  Corrective  measures  may 
require  substantial  changes  to  the 
preferred  alternative  or  consideration  of 
some  other  project  alternative  (including 
the  no  action  alternative  or  a  new 
alternative).  EPA  intends  to  work  with 
the  lead  agency  to  reduce  these  impacts. 

EU—En  vironmentally  Unsatisfactory 

The  EPA  review  has  identified 
adverse  environmental  impacts  that  are 
of  sufficient  magnitude  that  they  are 
imsatisfactory  ^m  the  standpoint  of 
public  health  or  welfare  or 
environmental  quality.  EPA  intends  to 
work  with  the  lead  agency  to  reduce 
these  impacts.  If  the  potentially 
unsatisfactory  impacts  are  not  corrected 
at  the  final  EIS  stage,  this  proposal  will 
be  recommended  for  referral  to  the  CEQ. 

Adequacy  of  the  Impact  Statement 

Category  1 — Adequate 

EPA  believes  the  draft  EIS  adequately 
sets  forth  the  environmental  impact(s)  of 
the  preferred  alternative  and  those  of 
the  alternatives  reasonably  available  to 
the  project  or  action.  No  further  analysis 
or  data  collection  is  necessary,  but  the 


reviewer  may  suggest  the  addition  of 
clarifying  language  or  information. 

Category  2— Insufficient  Information 

The  draft  EIS  does  not  contain 
sufficient  information  for  EPA  to  fully 
assess  environmental  impacts  that 
should  be  avoided  in  order  to  fully 
protect  the  environment,  or  the  EPA 
reviewer  has  identified  new  reasonably 
available  alternatives  that  are  within 
the  spectrum  of  alternatives  analyzed  in 
the  draft  EIS,  which  could  reduce  the 
environmental  impacts  of  the  action. 

The  identified  additional  information, 
data,  analyses,  or  discussion  should  be 
included  in  the  final  EIS. 

Category  3 — Inadequate 

EPA  does  not  believe  that  the  draft 
EIS  adequately  assesses  potentially 
significant  environmental  impacts  of  the 
action,  or  the  EPA  reviewer  has 
identified  new,  reasonably  available 
alternatives  that  are  outside  of  the 
spectrum  of  alternatives  analyzed  in  the 
draft  EIS,  which  should  be  analyzed  in 
order  to  reduce  the  potentially 
significant  environmental  impacts.  EPA 
believes  that  the  identified  additional 
information,  data,  analyses,  or 
discussions  are  of  such  a  magnitude  that 
they  should  have  full  public  review  at  a 
draft  stage.  EPA  does  not  believe  that 
the  draft  EIS  is  adequate  for  the 
purposes  of  the  NEPA  and/or  section 
309  review,  and  thus  should  be  formally 
revised  and  made  available  for  public 
comment  in  a  supplemental  or  revised 
draft  EIS.  On  the  basis  of  the  potential 
significant  impacts  involved,  this 
proposal  could  be  a  candidate  for 
referral  to  the  CEQ. 

Draft  EISs 

ERP  No.  D-AFS-K85134-CA  Rating 
E02,  South  Fork  of  the  Trinity  Wild  and 
Scenic  River  Management  Plan, 

National  Wild  and  Scenic  Rivers, 
Implementation,  Trinity  River,  Six 
Rivers  and  Shasta-Trinity  National 
Forests,  Trinity  and  Humboldt  Counties, 
CA. 

Summary 

EPA  expressed  environmental 
objections  to  the  Forest  Service’s 
preferred  alternative  because  selection 
of  that  alternative  may  not  offer  an 
adequate  level  of  watershed  protection, 
particularly  given  the  past  land 
management  practices  and  natural 
disasters  that  contribute  to  high  levels  of 
erosion  and  stream  sedimentation. 
Cumulative  impacts  fi‘om  private  and 
federal  land-based  activities  may 
continue  to  create  adverse  impacts  on 
the  river  and  its  resources.  EPA 
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recommended  expanding  the  wild  and 
scenic  river  corridor  beyond  that 
defined  in  the  preferred  alternative. 

ERP  No.  D-AFS-K65135-CA  Rating 
EC2,  North  Fork  Kem/South  Forii  Kem 
Wild  and  Scenic  Rivers  Management 
Plan,  Implementation,  Sequoia  and  Inyo 
National  Forests,  Tulare  and  Kem 
Counties,  CA. 

Summary 

EPA  expressed  environmental 
concerns  regarding  potential  impacts  to 
the  water  quality  of  the  wild  and  scenic 
river.  EPA  required  additional 
information  in  the  final  EIS  on  water 
quality  monitoring  and  grazing 
management  practices. 

ERP  No.  D-BLM-J67013-WY  Rating 
EC2,  West  Rocky  Butte  (WRB)  Tract 
Coal  Lease  Application  (WYW122586) 
combined  with  the  existing  Rocky  BuUe 
Tract  (WYW78633]  Logical  Mining  Unit 
(LMU)  Mine  Leasing  and  Land 
Acquisition,  Powder  River  Basin, 
Campbell  County.  WY. 

Summary 

EPA  had  environmental  concerns  with 
the  proposed  project  specifically 
concerning  the  preservation  of 
groundwater  quality.  The  final  EIS 
should  include  supplementary 
groundwater  resource  information  in 
order  to  fully  assess  environmental 
impacts  that  should  be  avoided. 

ERP  No.  D-COE-D36110-PA  Rating 
LO,  Curwenville  Lake  Water  Storage 
Reallocation,  Implementation, 
Susquehanna  River  Basin,  Susquehanna 
River,  Clearfield  County,  PA 

Sununary 

EPA's  review  did  not  identify  any 
potential  environmental  impacts 
requiring  cheinges  to  the  proposed 
action. 

ERP  No.  D-COE-K36105-CA  Rating 
EC2,  San  Rafael  Canal  Flood  Control/ 
Marin  County  Shoreline  Study, 
Implementation,  City  of  San  Rafael, 
Marin  County,  CA 

Summary 

EPA  expressed  environmental 
concerns  regarding  potential  impacts  to 
wetlands,  water  quality,  wildlife  and 
threatened  and  endangered  species. 
EPA  requested  that  the  Corps  document 
the  project’s  compliance  with  water 
quality  standards  and  consultation  with 
^e  U.S.  Fish  and  Wildlife  Service  on 
threatened  and  endangered  species  and 
their  critical  habitat 

ERP  No.  I>-COE-«3g046-AK  Rating 
EC2,  Southeast  Alaska  Harbors 
Improvement,  Construction  of  Offshore 


Breakwaters  in  Sitka  Channel  for 
Protection  and  Expansion  of  Thomsen 
Harbors,  Funding,  AK. 

Summary 

EPA’s  primary  concerns  are  in  the 
areas  of  indirect  and  cumulative  effects 
of  increased  growth  in  the  'Thomsen 
Harbor,  the  proposed  parking  facilities 
should  be  reduced  in  size  so  that  the 
filling  of  valuable  habitat  can  be 
avoided  and  discussion  of  monitoring 
and  mitigation  should  be  exptinded  and 
clarified. 

ERP  No.  D-FHW-J40124-UT  Rating 
EC2,  Utah  Forest  Highway  5  and  Wolf 
Creek  Road,  UT-35  Improvement,  North 
Fork  Provo  River  Bridge  to  Stockmore, 
Funding  and  section  404  Permit, 
Duchesne,  Wasatch  and  Summit 
Counties,  UT. 

Summary 

EPA  expressed  concern  for  the 
impacted  wetlands  and  would  like  to 
see  the  final  EIS  better  address  the 
cumulative  impacts  of  all  projects  in  the 
vicinity. 

Final  EISs 

ERP  No.  F-COE-D32033-PA  Lower 
Monongahela  River  Navigation  System, 
Locks  and  Dam  Nos.  2,  3,  and  4 
Improvements,  Funding,  Allegheny, 
Washington,  emd  Westmoreland 
Coimties,  PA. 

Summary 

EPA  still  has  some  concerns  %vith  the 
proposed  mitigation  plan  which  is  not  in 
final  form.  EPA  recommends  that  valley 
fills,  wetl£ind  and  forested  sites  be 
avoided  as  disposal  site  options,  and 
instead  consideration  be  given  to 
abandoned  strip  mines  and  disturbed 
agricultural  areas.  Finally,  we  encourage 
the  Corps  to  develop  miration  planning 
whenever  appropriate  as  the  project 
unfolds. 

ERP  No.  F-SFW-L70011-AK  Federal 
Subsistence  Management  Program  for 
Federal  Public  Lands  in  Alaska. 
Implementation,  AK. 

Summary 

'  EPA  has  no  objections  to  the  preferred 
alternative  as  described  in  the  final  EIS. 

Dated:  April  7, 1992. 

Matriiall  Cain, 

Senior  Legal  Advisor,  Off  ice  of  Federal 
Activities. 

[FR  Doc.  92-8310  Filed  4-9-92;  8:45  am] 

BNJJNQ  COOe  MSO-SO-M 


[ER-FRL-4121-5] 

Environmental  Impact  Statements; 
Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
260-5076  or  (202)  260-5075.  Availability 
of  Environmental  Impact  Statements 
Filed  March  30, 1992  'Through  April  03, 
1992  Pursuant  to  40  CFR  1506.9. 

EIS  No.  920110,  Final  EIS,  COE,  GA 
Chattahoochee  River  National 
Recreation  Area  Sand  Gravel  Dredging, 
section  404  Permit  Issuance, 
Chattahoochee  River,  Gwinnett  County, 
GA,  Due:  May  11. 1992,  Contact:  Bradley 
A.  Foster  (912)  652-5833. 

EIS  No.  920111,  Draft  EIS,  FAA,  MI, 
Detroit  Metropolitan  Wayne  County 
Airport,  Air  Traffic  Control  Noise 
Abatement  Procedures,  Permanent 
Implementation  and  Completion  of  the 
Master  Plan  Development,  Wayne 
Coimty,  MI,  Due:  May  26, 1992,  Contact: 
Douglas  Powers  (312)  694-7899. 

EIS  No.  920112,  Draft  EIS,  FAA  UT. 
Salt  Lake  City  International  Airport 
Expansion,  Construction  and  Operation, 
Air  Carrier  Runway  16R/34L,  Plan 
Approval,  Fimding  and  section  404 
Permit  Issuance.  Salt  Lake  City,  Salt 
Lake  County.  UT,  Due:  May  27. 1992, 
Contact  Barbara  Johnson  (303)  286- 
5540. 

EIS  No.  920113,  Draft  EIS,  AFS,  WA, 
Breezin  'Timber  Sales  Management  Plan, 
Implementation,  Olympic  National 
Forest,  Qmlcene  Ranger  District, 

Clallam  and  Jefferson  Counties.  WA 
Due:  May  26, 1992,  Contact  Jim 
Halvorson  (206)  765-3386. 

EIS  No.  920114,  Draft  EIS,  FHW,  AZ, 
AZ-87/Beeline  Highway  Upgrading. 
Saguaro  Lake  Road  to  near  the 
Maricopa-Gila  County  Line,  Funding, 
Land  Exchange  with  the  Forest  Service 
and  COE  Section  404  Permit  Issuance, 
Maricopa  County,  AZ,  Due:  June  01, 
1992,  Contact:  Ken  Davis  (602)  379-3646. 

EIS  No.  920115,  Draft  EIS,  MMS,  AL. 
LA,  MS,  'TX 1993  Central  and  Western 
Gulf  of  Mexico  Outer  Continental  Shelf 
(OSC)  Oil  and  Gas  Lease  Sales  No.  142 
and  No.  143,  Lease  Offerings,  offshore 
AL,  LA,  'TX  and  MS,  Due:  May  26, 1992, 
Contact  Richard  H.  Miller  (703)  787- 
1665. 

EIS  No.  920116,  Draft  EIS,  COE,  CA, 
Gaviota  Marine  Terminal  (GTC)  Project, 
Oil  and  Gas  Production  Facilities 
Consolidation,  Section  404  Permit 
Issuance,  Santa  Barbara  County,  CA, 
Due:  May  26, 1992,  Contact:  Ron 
Ganzfried  (213)  894-2314. 
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Dated:  April  7, 1992 
Marshall  Cain, 

Senior  Legal  Advisor,  Off  ice  of  Federal 
Activities. 

[FR  Doc.  92-6309  Filed  4-9-92;  8:45  am] 
BtLUNQ  COOe  M60-604I 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

April  6, 1992. 

The  Federal  Communications 
Commission  has  submitted  the  following 
information  collection  requirement  to 
OMB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3507). 

Copies  of  this  submission  may  be 
pimdiased  from  the  Commission’s  copy 
contractor.  Downtown  Copy  Center, 

1114  21st  Street,  NW.,  Washington,  DC 
20036,  (202)  452-1422.  For  further 
information  on  this  submission  contact 
Judy  Boley,  Federal  Communications 
Commission,  (202)  632-7513.  Persons 
wishing  to  comment  on  this  information 
collection  should  contact  Jonas 
Neihardt,  Ofrice  of  Management  and 
Budget,  room  3235  NEOB,  Washington, 
DC  20503,  (202)  395-4814. 

OMB  Number.  3060-0431. 

Title:  Section  22.609  (e).  Disclosure  of 
Frequency  Coordination  Information 
Upon  Request. 

Action:  Extension  of  a  currently 
approved  collection. 

Respondents:  Businesses  or  other  for- 
profrt  (including  small  businesses). 
Frequency  of  Response:  On  occasion 
reporting. 

Estimated  Annual  Burden:  30  responses; 
1  hour  average  burden  per  response; 

30  hours  total  annual  burden. 

Needs  and  Uses:  Section  22.609(e)  of  the 
Rules  requires  that  Rural  Radio 
Service  (RRS)  licensees  provide 
necessary  frequency  coordination 
information  to  prospective  applicants 
who  proposed  systems  may  affect  or 
be  affected  by  the  existing  RRS 
licensee.  Hie  circumstances  that  make 
collection  of  this  information 
necessary  are  that  RRS  licensees  have 
not,  in  the  past,  been  required  to 
provide  the  type  of  information  about 
their  systems  that  is  necessary  for 
others  to  determine  the  systems' 
propagation  of  radio  waves.  The 
information  was  not  required  because 
the  licensees  in  the  RRS  were  required 
to  go  o^  the  air  if  anyone  in  the  I^blic 
Land  Mobile  Radio  Service  (PLMRS) 
wanted  to  use  the  frequency  on  or 
near  the  RRS  licensee’s  location. 


Since  a  PLMRS  licensee  was  not 
required  to  protect  the  RRS  licensee’s 
service  area  from  interference, 
engineering  information  about  the 
RRS  licensee’s  service  area  was  not 
important  Now,  however,  as  the 
result  of  rulemaking  in  CC  Docket  No. 
86-496,  released  6/21/89,  the 
Commission  decided  that  RRS 
licensees  should  be  able  to  keep  their 
stations  even  if  some  other  party 
wants  to  use  the  frequency.  Therefore, 
the  existing  station’s  engineering 
information  is  important  because  if 
another  station  is  to  operate  in  the 
vicinity  of  a  RRS  licensee,  it  must  plan 
its  engineering  so  that  it  does  not 
cause  radio  interference  to  the 
existing  licensee.  So,  the  information 
required  is  to  the  benefit  of  the  RRS 
licensee’s  customers  and  to  the  public 
who  will  be  served  by  the  proposed 
new  station. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

(FR  Doc.  92-8342  Filed  4-9-92;  8:45  am] 

BILUNO  CODE  6712-01-M 


Network  Reliability  Council  Meeting 

April  9. 1992. 

ACTION:  Notice  of  public  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  this  notice 
advises  interested  persons  of  the  second 
meeting  of  the  Network  Reliability 
Council  ("Council"),  which  will  be  held 
at  the  Federal  Communications 
Commission  in  Washington,  DC. 

DATES:  Wednesday,  April  29, 1992  at  2 
p.m. 

ADDRESSES:  Federal  Communications 
Commission,  Room  856, 1919  M  Street, 
NW.,  Washington,  DC  20554. 
SUPPLEMENTARY  INFORMATION:  The 
Council  was  established  by  the  Federal 
Communications  Commission  to  bring 
together  leaders  of  the 
telecommunications  industry  and 
telecommunications  experts  from 
academic  and  consumer  organizations 
to  explore  and  recommend  measures 
that  would  enhance  network  reliability. 

The  agenda  for  the  second  meeting  is 
as  follows.  The  meeting  will  begin  with 
introductory  comments  by  Chairman 
Henson.  Chairman  Henson  will  report 
on  the  status  of  the  informal  woiicing 
groups  so  far  established.  Ross  Ireland 
and  George  Barletta,  members  of  two  of 
these  groups,  may  add  their  comments. 
The  Threshold  Reporting  Group  will 
make  its  recommendation  to  the 
Council,  after  which  the  Council  will 


discuss  the  recommendation  and  decide 
whether  or  not  to  adopt  it.  The  Council 
may  then  address  other  issues,  including 
those  presented  in  Commissioner 
Duggan’s  letter  of  February  27.  After 
determining  the  next  meeting  date,  the 
Coimcil  will  adjourn. 

Members  of  the  general  public  may 
attend  the  meeting.  The  Federal 
Communications  Commission  will 
attempt  to  accommodate  as  many 
people  as  possible.  However, 
admittance  will  be  limited  to  the  seating 
available.  There  will  be  no  public  oral 
participation,  but  the  public  may  submit 
written  comments  to  James  Keegan,  the 
Council’s  designated  Federal  Officer, 
before  the  meeting. 

For  additional  information,  contact 
James  Keegan,  designated  Federal 
Officer  of  the  Network  Reliability 
Council  and  Chief,  Domestic  Facilities 
Division,  Federal  Communications 
Commission  at  (202)  634-1860. 

Federal  Communications  Commission. 

Donna  R.  Searcy, 

Secretary. 

[FR  Doc.  92-8446  Filed  4-9-92;  8:45  am] 
BUiJNQ  CODE  S712-01-R 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Coastal  Barriar  Improvement  Act; 
Property  Availability:  Lakeway  Resoii, 
Austin,  TX 

agency:  Federal  Deposit  Insurance 
Corporation. 

action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  property  known  as  the  ‘‘Lakeway 
Resort"  located  near  Austin,  Texas  is 
affected  by  section  10  of  the  Coastal 
Barrier  Improvement  Act  of  1990,  as 
specified  below. 

DATES:  Written  Notices  of  Serious 
Interest  to  purchase  or  effect  other 
transfer  of  the  property  may  be  mailed 
or  faxed  to  the  Federal  Deposit 
Insurance  Corporation  until  July  9, 1992 

addresses:  Copies  of  detailed 
descriptions  of  the  property  can  be 
obtained  by  contacting  the  following 
Person;  Ken  Frankenfeld,  AMRESCO 
Management,  Inc.,  301  Congress 
Avenue,  2nd  Floor,  Austin,  Texas  78701, 
telephone  (512]  397-2027.  Fax  (512)  397- 
2833. 

SUPPLEMENTARY  INFORMATION:  Lakeway 
is  a  planned  development  community 
located  in  the  Texas  hill  country 
approximately  25  minutes  northwest  of 
Austin. 
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The  undeveloped  property,  to  be 
conveyed  in  bulk  sale  only,  includes  the 
following: 

1.  Lakeway  West — approximately 
1,276  acres  of  undeveloped  land, 
bordered  on  the  east  by  Rough  Hollow 
and  on  the  southwest  by  State  Highway 
71. 

2.  Rough  Hollow — approximately  261 
acres  of  land  platted  with  110 
undeveloped  single  family  lots  on 
approximately  231  acres  of  the  tract. 

3.  Section  19 — approximately  45  acres 
of  land  located  next  to  the  World  of 
Tennis  Center,  not  currently  zoned. 

Written  notice  of  serious  interest  to 
purchase  the  property  must  be  received 
on  or  before  July  9, 1992,  by  Ken 
Frankenfeld  at  the  above  address. 

Those  entities  eligible  to  submit 
written  notices  of  serious  interest  are: 

1.  Agencies  or  entities  of  the  Federal 
government; 

2.  Agencies  or  entities  of  State  or  local 
government;  and 

3.  “Qualified  organizations”  pursuant 
to  section  170(h)  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  170(h)(s)). 

Form  of  Notice 

Notices  of  serious  interest  should  be 
in  the  following  fonn: 

Notice  of  Serious  Interest  re: 

Lakeway  Resort,  Austin,  Texas. 

1.  Name  of  eligible  entity. 

2.  Declaration  of  eligibility  to  submit 
notice  under  criteria  set  forUi  in  Public 
Law  101-591,  section  10(b)(2). 

3.  Brief  description  of  proposed  terms 
of  purchase  or  other  offer  (e.g.  price  and 
method  of  financing). 

4.  Declaration  by  entity  that  it  intends 
to  use  the  property  primarily  for  wildlife 
refuge,  sanctuary,  open  space, 
recreational,  historical,  cultural  or 
natural  resource  conservation  purposes. 

Dated:  April  3, 1992. 

Federal  Deposit  Insurance  Corporation. 

Hoyle  L  Robinson, 

Executive  Secretary. 

(FR  Doc.  92-8278  Filed  4-9-92;  8:45  am] 

BILUNO  CODE  6714-01-M 

FEDERAL  MARITIME  COMMISSION 

Port  of  Oakland,  et  al.;  Agreementfs) 
Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  DC  Office  of  the  Federal 
Maritime  Commission,  1100  L  Street, 
NW.,  room  10325.  Interested  parties  may 


submit  comments  on  each  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  after  the  date  of  the 
Federal  Register  in  which  this  notice 
appears.  The  requirements  for 
comments  are  found  in  §  572.603  of  title 
46  of  the  Code  of  Federal  Regulations. 
Interested  persons  should  consult  this 
section  before  communicating  with  the 
Commission  regarding  a  pending 
agreement. 

Agreement  No.:  224-200290-003. 

Title:  Port  of  Oakland/Italia  di 
Navigazione/d’Amico  Terminal 
Agreement. 

Parties: 

City  of  Oakland 
Italia  S.p.A.  di  Navigazione 
d’Amico  Societa  di  Navigazione  per 
Azioni  (“d’Amico”) 

Synopsis:  The  amendment  deletes 
d’Amico  as  a  party  to  the  Agreement 
and  changes  the  name  of  the  Agreement 
to  reflect  d’Amico’s  departure. 
Agreement  No.:  224-200641. 

Title:  Port  of  Oakland/ d’Amico  Line 
Terminal  Agreement. 

Parties: 

Port  of  Oakland 

d’Amico  Societa  di  Navigazione  per 
Azioni  (’’d’Amico’’) 

Synopsis:  The  subject  Agreement 
provides  for  the  use  by  d’Amico  of 
assigned  portions  of  the  Charles  P. 
Howard  'Terminal  and  other  facilities  at 
the  Port  of  Oakland  through  September 
30, 1994. 

Agreement  No.:  224-200642. 

Title:  Stevedoring  Services  of  America 
and  The  Port  of  Portland  Lease 
Agreement. 

Parties: 

Stevedoring  Services  of  America 
Port  of  Portland 

Synopsis:  The  Agreement  provides  for 
the  Port  of  Portland  to  lease  to 
Stevedoring  Services  of  America 
approximately  3  acres  of  yard  space  at 
Terminal  1.  'The  term  of  the  Agreement 
is  for  1  year. 

Agreement  No.:  232-011372. 

Title:  "IMM/EAC  Space  Charter  and 
Sailing  Agreement. 

Parties: 

Transportation  Maritima  Mexicana, 

S.A.  de  C.V.  (“TMM”) 

EAC  Lines  Trans  Pacific  Service,  Ltd. 
(“EAC”) 

Synopsis:  'The  proposed  Agreement 
would  permit  the  parties  to  charter 
space  to  one  another  and  to  rationalize 
their  respective  services  in  the  trade 
between  the  United  States  West  Coast 
ports  and  inland  points  via  such  ports, 
and  ports  and  inland  points  in  the  Far 


East,  as  well  as  other  Pacific  Basin  ports 
and  points  via  transshipment.  TMM 
would  operate  a  maximum  of  8  vessels 
and  EAC  would  operate  a  maximum  of 
2,  each  vessel  with  a  maximum  capacity 
of  3,000  TEU’s.  'The  parties  have 
requested  a  shortened  review  period. 
Dated:  April  7. 1992. 

By  Order  of  the  Federal  Maritime 
Commission. 

Joseph  C.  Polking, 

Secretary. 

(FR  Doc.  92-8300  Filed  4-^2;  8:45  am] 
BiLLINQ  CODE  6730-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidren  and 
Families 

Agency  information  Coilection  Under 
0MB  Review 

agency:  Administration  for  Children 
and  Families,  Administration  on 
Developmental  Disabilities,  HHS. 
action:  Notice. 

Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35),  we  have  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  renewal  of  an 
existing  information  collection,  “State 
Plan  for  Federal  Assistance  for  Planning 
Priority  Area  Activities  for  Persons  with 
Developmental  Disabilities:  Basic  State 
Grant.”  This  program  is  administered  by 
the  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Administration  on 
Developmental  Disabilities  (ADD). 
ADDRESSES:  Copies  of  the  Information 
Collection  request  may  be  obtained  from 
Steve  Smith,  Reports  Clearance  Officer, 
by  calling  (202)  401-9235.  Written 
comments  and  questions  regarding  the 
requested  approval  for  information 
collection  should  be  sent  directly  to: 
Kristina  Emanuels,  OMB  Desk  Officer 
for  ACF,  OMB  Reports  Management 
Branch,  New  Executive  Office  Building, 
room  3002,  725 17th  Street,  NW., 
Washington,  DC  20503,  (202)  395-7316. 

Information  on  Document 

Title:  State  Plan  for  Federal 
Assistance  for  Planning  Priority  Area 
Activities  for  Persons  with 
Developmental  Disabilities:  Basic  State 
Grant  ftogram. 

OM5  Wo.:  0980-0162. 

Description:  The  Developmental 
Disabilities’  Basic  State  Grant  Program 
was  established  in  1970  under  the 
Developmental  Disabilities  Services  and 
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Facilities  Construction  Amendments  of 
1970  to  provide  planning  and  services 
for  persons  with  developmental 
disabilities.  As  required  by  statute,  State 
Developmental  Disabilities  Planning 
Councils  are  required  to  develop  their 
State  plans.  The  Developmental 
Disabilities  State  Plan  provides 
information  on  persons  with 
developmental  disabilities  within  a 
particular  State  and  a  description  of  the 
service  needs  of  persons  with 
developmental  disabilities.  The  plan 
sets  forth  the  goals  and  speciHc 
objectives  to  be  achieved  by  the  State  in 
meeting  the  service  needs  of  this 
population.  It  describes  state  priorities, 
strategies  and  actions,  and  the 
allocation  of  funds  to  meet  these  goals 
and  objectives. 

Annual  Number  of  Respondents:  55. 

Annual  Frequency:  1. 

Average  Burden  Hours  Per  Response: 

100. 

Total  Burden  Hours:  5,500. 

Dated:  March  22, 1992. 

Naomi  B.  Matt, 

Director,  Office  of  Information  Systems 
Management. 

[FR  Doc.  92-7869  Filed  4-9-92;  8:45  am] 
BILUNQ  CODE  4130-01-11 


Food  and  Drug  Administration 

Advisory  Committee  Meeting; 
Amendment  of  Notice 

agency:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
amendment  to  a  notice  of  meeting  of  the 
Cardiovascular  and  Renal  Drugs 
Advisory  Committee  which  is  scheduled 
for  April  30  and  May  1, 1992.  This 
meeting  was  announced  in  the  Federal 
Register  of  March  19, 1992  (57  FR  9557). 
The  amendment  is  being  made  to  reflect 
a  change  in  the  location  of  the  April  30th 
meeting.  There  are  no  other  changes. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joan  C.  Standaert,  Center  for  Drug 
Evaluation  and  Research  (HFD-llO), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 419- 
259-6211. 

SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  of  March  19, 1992  (57 
FR  9557),  FDA  announced  that  a  meeting 
of  the  Cardiovascular  and  Renal  Drugs 
Advisory  Conunittee  would  be  held  on 
April  30, 1992,  at  the  Jack  Masur 
Auditorium,  Clinical  Center,  Bldg.  10, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  MD.  On  pages 
9557  and  9558,  columns  3  and  1, 


respectively,  the  location  for  this 
meeting  is  amended  to  read  as  follows: 

Date,  time,  and  place.  April  30, 1992,  9 
a.m..  Holiday  Inn-Crowne  Plaza,  Plazas 
II  and  III,  1750  Rockville  Pike,  Rockville, 
MD,  and  May  1, 1992,  9  a.m..  Conference 
Rm.  B,  Parklawn  Bldg.,  5600  Fishers 
Lane,  Rockville,  Md. 

Dated:  April  6, 1992. 

Michael  R.  Taylor, 

Deputy  Commissioner  for  Policy. 

[FR  Doc.  92-8298  Filed  4-9-92;  8:45  am] 
BILUNQ  CODE  4ie(M>1-M 


Health  Resources  and  Services 
Administration 

Availability  of  Funds  for  New 
Community  and  Migrant  Health 
Centers  and  Expanded  Community 
and  Migrant  Health  Center  Activities 

agency:  Health  Resources  and  Services 

Administration,  HHS. 

action:  Notice  of  availability  of  funds. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  announces  the 
availability  of  discretionary  grant  funds 
of  approximately  $30  million  in  Hscal 
year  (FY)  1992  under  sections  330  and 
329  of  the  Public  Health  Service  (PHS) 
Act  to  establish  new  community  health 
centers  (CHCs)  and  migrant  health 
centers  (MHCs)  and  to  expand  existing 
C/MHCs  into  new  areas. 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  PHS-led  national  activity.  The 
health  center  program  directly 
addresses  the  Healthy  People  2000 
objectives  by  improving  access  to 
preventive  and  primary  care  services  for 
underserved  populations,  especially 
minority  and  other  disadvantaged 
populations.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474-0) 
or  Healey  People  2000  (Summary 
Report:  Stock  No.  017-001-00473-01) 
through  the  Superintendent  of 
Documents,  Government  Printing  OfHce, 
Washington,  DC  20402-9325  (Telephone 
202-783-3228). 

ADDRESSES:  The  PHS  Regional  Grants 
Management  Officers  (RGMOs)  whose 
names  and  addresses  are  provided  in 
the  appendix  to  this  document  are 
responsible  for  distributing  application 
kits  and  guidance  (Form  PHS  5161-1 
with  revised  face  sheets  DHHS  Form 
424,  as  approved  by  the  OMB  under 
control  number  0937-0189),  and 
completed  applications  must  be 
submitted  to  &em.  Application  kits 
contain  guidance  information  which 


incorporates  new  and  updated  program 
requirements  arising  from  changes  in  the 
program’s  authorizing  legislation. 
Potential  applicants,  either  existing  or 
new  organizations,  should  contact  the 
appropriate  RGMO.  The  RGMO  can  also 
provide  assistance  on  business 
management  issues.  For  the  Migrant 
Health  Outreach  Initiative,  a  separate 
application  guidance  and  application  kit 
will  be  available  by  March  1, 1992 
through  the  PHS  RGMOs. 

DATES:  Applications  are  due  June  1, 

1992.  Applications  shall  be  considered 
to  have  met  the  deadline  if  they  are:  (1) 
Received  on  or  before  the  deadline  date; 
or  (2)  postmarked  before  the  deadline 
date  and  received  in  time  for  orderly 
processing.  Untimely  applications  will 
be  returned  to  the  applicant.  Applicants 
should  obtain  a  legibly  dated  receipt 
from  a  commercial  carrier  or  U.S.  Postal 
Service  or  request  a  legibly  dated  U.S. 
Postal  Sendee  postmark.  IMvate 
metered  postmarks  shall  not  be 
accepted  as  proof  of  timely  mailing. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  general  program  information  and 
technical  assistance,  contact  Richard  C. 
Bohrer,  Director  of  Primary  Care 
Services,  5600  Fishers  Lane,  room  7A-55, 
Rockville,  MD  20857  (301)  443-2260. 

SUPPLEMENTARY  INFORMATION: 

1.  Conununity  Health  Centers 

Grant  Amounts:  Approximately  $25 
million  in  discretionary  grants  to 
establish  new  CHCs  and/or  to  expand 
existing  CHCs  into  new  areas  will  be 
made  available  under  section  330  of  the 
PHS  Act  (42  U.S.C.  254c). 

Number  of  Awards:  Approximately  60 
to  70  awards  will  be  made,  ranging  from 
$300,000  to  $700,000.  Approximately  half 
of  these  awards  will  be  for  new  CHCs 
and  half  will  be  for  the  expansion  of 
existing  CHCs  into  new  areas.  Awards 
will  be  made  for  a  one  year  budget 
period.  Project  periods  for  new  CHCs 
will  be  for  up  to  two  years,  while 
expansion  grants  will  have  project 
periods  consistent  with  the  ongoing 
grant. 

Eligible  Applicants:  Eligible 
applicants  for  new  CHCs  are  public  or 
private  nonprofit  entities  whose 
proposed  service  area  is  not  currently 
being  served  by  a  Federally  fimded 
CHC.  The  proposed  service  area  must 
be  a  defined  geographical  area  or 
population  which  is  Federally 
designated,  in  whole  or  in  part,  a 
Medically  Underserved  Area  (MUA)  or 
Medically  Underserved  Population 
(MUP).  Applicants  must  be  prepared  to 
provide  the  comprehensive  primary 
health  services  required  under  section 
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330,  and  supplemental  services 
necessary  to  assure  that  required 
primary  health  services  are  provided 
effectively. 

Eligible  applicants  for  expansions  into 
new  areas  must  either  be:  (1)  Current 
recipients  of  section  330  funds  or  (2) 
recipients  of  section  329  funds 
requesting  section  330  support  for 
primary  health  services  to  other  than 
migrant  and  seasonal  farmworkers  and 
their  families.  Applicants  must  be 
prepared  to  provide  the  comprehensive 
primary  health  services  required  under 
section  330,  and  supplemental  services 
necessary  to  assure  that  required 
primary  health  care  services  are 
provided  effectively.  The  proposed 
service  area  must  be  a  defined 
geographical  area  or  population  which  is 
Federally  designated,  in  whole  or  in 
part,  as  a  MUA/MUP  and  which  is 
currently  not  being  served  by  a 
Federally  funded  CHC.  Expansions  into 
service  areas  of  existing  section  330 
projects  are  not  eligible  for 
consideration. 

Criteria  for  Evaluation:  When 
determining  whether  Federal  support 
will  be  made  available,  the  Department 
will  review  the  applications  for 
compliance  with  standard  criteria 
stipulated  in  the  program  regulations  (42 
CFR  51C.305].  These  include: 

(a)  The  relative  need  of  the 
populations  to  be  served  for  the  services 
to  be  provided  based  on  the  following 
indicators: 

Tor  urban  applicants:  (1)  Percentage 
of  the  population  with  incomes  below 
200%  of  the  official  poverty  level;  (2) 
infant  mortality  rate  (IMR)  of  12.0,  or 
above,  or  a  low  birthweight  rate  of  9 
percent,  or  above,  of  all  live  births;  (3) 
minority  population  of  25%  or  more;  (4) 
shortage  of  necessary  primary  care 
health  professionals  to  meet  the  needs 
of  the  population;  and  (5)  other 
documented  special  access  or  health 
factors  such  as  disparities  in  health 
status,  high  unemployment,  high 
uninsured  population,  significant  elderly 
population,  cultural/language 
differences,  excessive  time  or  travel 
distances  to  access  care,  or  prevalence 
of  conditions  such  as  HTV,  substance 
abuse,  or  teen  pregnancy. 

For  rural  applicants:  (1)  Percentage  of 
the  population  with  incomes  below  200% 
of  the  official  poverty  level;  (2)  infant 
mortality  rate  (IMR)  of  10.1,  or  above,  or 
a  low  birthweight  rate  of  6.9  percent,  or 
above,  of  all  live  births;  (3)  geographic 
barriers  based  on  average  travel  time/ 
distance  to  next  nearest  source  of 
primary  care  that  is  accessible  to 
Medicaid  recipients  and/or  uninsured 
low  income  people  in  need  of  a  sliding 
fee  schedule;  (4)  shortage  of  necessary 


primary  care  health  professionals  to 
meet  the  needs  of  the  population;  and  (5) 
other  documented  special  access  or 
health  factors  such  as  disparities  in 
health  status,  high  unemployment, 
luiinsured,  minority,  elderly, 
farmworkers; 

(b)  The  extent  to  which  the  applicant's 
project  plan  meets  the  program 
requirements; 

(c)  The  applicant’s  capability  in  the 
following  health  services /clinical 
management  areas:  (1)  Provision  of 
required  primary  (including  preventive) 
health  services;  (2)  provision  of  required 
supplemental  health  services  necessary 
for  the  adequate  support  of  primary 
health  services;  (3)  provision  of  patient 
case  management;  (4)  assurance  of 
continuity  of  care;  (5)  a  health  care  plan 
responsive  to  community  needs,  i.e.,  a 
plan  that  addresses  the  priority  health 
problems  of  the  user/service  area 
population;  (6)  a  quality  assurance 
program;  (7)  an  appropriate  number  and 
mix  of  primary  care  physicians,  non¬ 
physician  primary  care  providers  and 
clinical  support  staff;  and  (8)  provision 
of  translation  services — if  a  substantial 
number  of  the  individuals  in  the 
population  served  by  a  center  are  of 
limited  English-speaking  ability,  the 
services  of  appropriate  personnel  fluent 
in  the  language  spoken  by  a 
predominant  number  of  such  individuals 
is  necessary. 

(d)  The  degree  to  which  the  applicant 
ensures  that  its  governing  board  is 
appropriately  structured  and  has  by¬ 
laws  reflecting  all  its  functions  and 
responsibilities.  A  public  entity  must  be 
able  to  meet  all  governance 
requirements  or  have  an  acceptable  co¬ 
applicant  board  (governing  boards  of 
public  centers  by  statute  are  not 
required  to  set  general  policies  for  the 
center); 

(e)  The  administrative  and 
management  capability  of  the  applicant, 
particularly  the  extent  to  which  center 
operations  will  emphasize  efficiency  of 
operations  and  soimd  financial 
management; 

(f)  The  degree  to  which  the  applicant 
intends  to  integrate  its  services  with 
other  Federal  programs  or  projects,  as 
well  as  the  degree  of  collaboration  with 
State  and  local  health  departments, 
health  professions  training  programs, 
and  other  health  and  social  services 
providers;  and 

(g)  Whether  the  proposed  expansion 
will  result  in  a  new  access  point  with  at 
least  80%  of  the  potential  medical  users 
coming  from  an  area  not  currently  being 
served. 

In  selecting  applications  for  funding, 
preference  will  be  given  to  approved 
applicants  which  propose  to  serve  an 


area  that  is  not  currently  receiving 
Bureau  of  Health  Care  Delivery  and 
Assistance  (BHCDA)  support. 

Grant  awards  will  be  made  in  such  a 
manner  as  to  provide  for  an  appropriate 
distribution  of  resources  throu^out  the 
country  in  both  urban  and  rural  areas. 

2.  Migrant  Health  Centers 

Grant  Amounts:  Approximately  $3.5 
million  in  discretionary  grants  to 
establish  new  MH  centers  or  programs 
and/or  to  expand  the  capacity  of 
existing  MH  centers  or  programs  will  be 
made  available  under  section  329  of  the 
PHS  Act  (42  U.S.C.  254b).  In  addition, 
approximately  $1.5  million  will  be  made 
available  for  new  outreach  initiatives  to 
migrant  farmworkers  and  their  families. 

Number  of  Awards:  A  total  of 
approximately  15  awards  will  be  made 
for  new  centers,  programs  and 
expansions,  ranging  fi'om  $50,000  to 
$300,000.  Approximately  a  quarter  of 
these  awards  will  be  for  new  MH 
centers /programs  and  three-quarters 
will  be  for  the  expansion  of  existing  MH 
centers/programs.  Awards  will  be  made 
for  a  one  year  budget  period,  with 
project  periods  of  up  to  two  years.  A 
total  of  approximately  15  awards  will  be 
made  available  for  the  new  outreach 
initiatives,  ranging  from  $50,000  to 
$200,000.  Awards  will  be  made  for  a  one 
year  budget  period,  with  a  one  year 
project  period. 

Eligible  Applicants:  Migrant  health 
“centers”  and  “programs”  have  different 
requirements  imder  the  authorizing 
legislation  and  its  implementing 
regulations.  MH  “centers”  must  offer  a 
full  range  of  specified  primary  and 
supplemental  services  and  serve  a  “high 
impact  area”,  i.e.,  an  area  having  not 
less  than  4,000  migratory  agriciiltural 
workers  and  seasonal  workers  residing 
in  its  boundaries  for  more  than  two 
months  in  any  calendar  year.  (See 
section  329(d)(1)(A),  PHS  Act,  and  42 
CFR  Part  5^  subpart  C).  On  the  other 
hand,  MH  “programs”  may  be  funded  in 
areas  where  there  is  no  MH  “center” 
and  in  which  not  more  than  4,000 
migratory  agricultural  workers  and  their 
families  reside  for  more  than  two 
months.  The  range  of  services  which  a 
“program”  must  provide  is  more  limited 
than  that  of  a  “center”.  (See  section 
329(d)(1)(B),  PHS  Act,  and  42  CFR  Part 
56,  subpart  F). 

Eligible  applicants  for  new  starts  are 
public  or  private  nonprofit  entities 
whose  proposed  service  area  is  not 
currently  served  by  a  Federally  funded 
MH  “center”  or  MH  “program”. 
Applicants  must  be  prepared  to  provide 
comprehensive  primary  health  services 
to  migrant  and  seasonal  farmworkers 
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and  their  families  in  a  defined  service 
area  as  required  under  section  329,  and 
supplemental  services  necessary  to 
assure  the  effectiveness  of  required 
primary  health  services  (although,  as 
noted,  the  services  required  of 
“programs"  are  more  limited). 

Eligible  applicants  for  expansions 
must  either  be:  (1)  Current  recipients  of 
section  329  funds  or  (2)  recipients  of 
section  330  funds  requesting  section  329 
support  for  primary  health  care  services 
to  migrant  and  seasonal  farmworkers 
and  their  families.  Applicants  must  be 
prepared  to  provide  comprehensive 
primary  health  services  to  migrant  and 
seasonal  farmworkers  and  their  families 
as  required  imder  section  329,  and 
supplemental  services  necessary  to 
assure  the  effectiveness  of  required 
primary  health  services. 

Eligible  applicants  for  the  new 
outreach  initiatives  are  existing  section 
329  migrant  health  “centers”  or 
“programs”.  There  are  a  number  of 
documented  access  problems  faced  by 
migrant  farmworkers  which  include 
frequent  travel,  isolated  housing, 
language/cultural  differences,  and 
transportation  problems.  A  major 
objective  of  this  initiative  is  to  increase 
access  to  care  through  expanded 
effective  outreach  programs. 

Criteria  for  Evaluation:  Eligible 
applicants  for  new  and  expansion  MH 
grants,  as  well  as  the  new  outreach 
initiatives,  will  be  evaluated  in 
accordance  with  the  standard  criteria 
stipulated  in  the  program  regulations  (42 
CFTl  56.305  for  “centers"  and  42 
CFR  56.604  for  MH  “programs").  These 
include: 

(a)  The  relative  need  of  the  population 
to  be  served  for  the  services  to  be 
provided,  specifically:  (1)  Number  of 
migrant  farmworkers  and  length  of  stay 
in  the  service  area  (The  Atlas  Of  State 
Profiles  Which  Estimate  Number  of 
MSFW  will  be  used  as  the  data  source). 
Potential  applicants  may  obtain  a  copy 
through  the  National  Clearinghouse  for 
Primary  Care  Information,  8201 
Greensboro  Drive,  Suite  600,  McLean, 

Va.  22102  (Telephone:  (703)  821-8955, 

Ext.  316);  (2)  number  of  seasonal 
farmworkers  in  the  service  area  (The 
Atlas  Of  State  Profiles  Which  Estimate 
Number  of  MSFW  will  be  used  as  the 
data  source.);  (3)  documented  increase 
in  the  number  of  migrant  and  seasonal 
farmworkers  in  the  service  area,  20 
percent  or  more  in  the  last  five  years;  (4) 
a  shortage  of  necessary  and  accessible 
primary  care  health  professionals  to 
meet  the  needs  of  the  migrant 
population;  (5)  the  current  penetration 
rate  and  cost  efiectiveness  of  an  existing 
section  329  funded  MH  “center"  or 
“program”  in  meeting  the  needs  of  the 


target  population;  and  (6)  other 
documented  special  health  factors  such 
as  environmental  health  problems, 
cultural/language  differences,  or 
prevalence  of  conditions  such  as  HIV, 
substance  abuse,  teen  pregnancy,  high 
risk  perinatals,  dental  disease,  sexually 
transmitted  diseases  (STDs),  and 
tuberculosis  (TB); 

(b)  The  extent  to  which  applicant’s 
project  plan  meets  the  program 
requirements; 

(c)  The  applicant's  capability  in  the 
following  health  services/clinical 
management  areas:  (1)  Provision  of 
required  primary  (including  preventive) 
health  services;  (2)  provision  of  required 
ancillary  and  supplemental  health 
services  necessary  for  the  adequate 
support  of  primary  health  services;  (3) 
provision  for  referral  and  follow-up 
using  a  patient  case  management 
strategy;  (4)  assurance  of  continuity  of 
care;  (5)  a  health  care  plan  responsive  to 
community  needs,  i.e.,  a  plan  that 
addresses  the  priority  health  problems 
of  the  user/service  area  population;  (6) 

A  quality  assurance  program;  (7)  an 
appropriate  number  and  mix  of  primary 
care  physicians,  non-physician  primary 
care  providers  and  clinical  support  staff; 
(8)  provision  of  outreach  and  health 
education  services  and  health  promotion 
services;  (9)  provision  of  environmental 
health  services;  and  (10)  provision  of 
translation  services — if  a  substantial 
number  of  the  individuals  in  the 
population  served  by  a  center  are  of 
limited  English-speaking  ability,  the 
services  of  appropriate  personnel  fluent 
in  the  language  spoken  by  a 
predominant  number  of  such  individuals 
is  necessary; 

(d)  The  degree  to  which  the  applicant 
ensures  that  its  governing  board  is 
appropriately  structmed  and  has  by¬ 
laws  reflecting  all  its  functions  and 
responsibilities.  A  public  entity  must 
meet  all  governance  requirements  or 
have  an  acceptable  co-applicant  board 
(governing  boards  of  public  centers  by 
statute  are  not  required  to  set  general 
policies  for  the  center); 

(e)  The  administrative  and 
management  capability  of  the  applicant, 
particularly  the  extent  to  which  center 
operations  will  emphasize  efficiency  of 
operations  and  sound  financial 
management; 

(f)  The  degree  to  which  the  applicant 
intends  to  integrate  its  services  with 
other  Federal  programs  or  projects,  as 
well  as  the  degree  of  collaboration  with 
State  and  local  health  departments, 
health  professions  training  programs, 
and  other  health  and  social  services 
providers; 

(g)  Whether  the  proposed  expansion 
will  result  in  a  new  access  point  with  no 


less  than  100%  of  the  new  medical  users 
coming  from  the  migrant /seasonal 
farmworker  target  population  in  the 
service  area  not  currently  being  served; 
or  whether  the  proposed  expansion  will 
result  in  new  service  capacity  of  the 
existing  delivery  point/points  with  no 
less  than  100%  of  the  new  medical  users 
coming  from  the  migrant/seasonal 
farmworker  target  population;  and 

(h)  Awards  for  the  new  outreach 
initiatives  will  be  largely  based  on  the 
need  criteria  for  migrant  farmworkers 
identified  for  new  start  and  expansions. 
In  addition,  existing  MH  centers/ 
programs  which  demonstrate  innovative 
models  of  health  care  outreach  which 
are  an  integral  part  of  the  health  care 
system  and  demonstrate  an  integrated 
approach  to  case  management  will  be 
sought.  These  systems  should  provide  or 
coordinate  preventive  and/or  primary 
care  services  and  increase  accessibility, 
acceptability  and  appropriateness  of 
health  services  to  migrant  farmworkers. 
These  innovative  systems  may  include 
the  feasibility  of  the  use  of  portable  or 
mobile  equipment  as  an  effective  means 
of  meeting  the  needs  of  the  target 
population.  Applicants  having  a  formal 
and  direct  partnership  with  two  or  more 
health  care  and  social  service  providers 
which  include  rural  health  clinics, 
hospitals,  mental  health  centers,  public 
health  departments,  social  service 
agencies,  health  professions  schools, 
and  other  migrant  service  providers  will 
also  be  sought. 

In  selecting  applications  for  funding, 
preference  for  new  starts  will  be  given 
to  approved  applicants  that  will 
establish  access  for  migrant  or  seasonal 
farmworkers  in  an  unserved  county,  i.e., 
one  with  no  Federal  presence.  For 
expansions,  preference  will  be  given  to 
approved  applicants  that  will  increase 
access  for  migrant  and  seasonal 
farmworkers.  For  outreach  initiatives, 
preference  will  be  given  to  approved 
applicants  that  will  increase  access  for 
migrant  farmworkers. 

3.  Capital  Needs 

With  respect  to  both  C/MHCs,  major 
capital  needs  are  expected  to  be 
supported  with  State,  local  or  other 
funds,  with  Federal  participation  limited 
to  $200,000  to  be  provided  either  as  a 
one-time  award  or  incrementally  to 
cover  longer-term  debt  reduction. 
Requests  in  excess  of  $200,000  will  be 
considered  on  a  case-by-case  basis, 
with  priority  given  to  applicants 
requesting  assistance  in  correcting  fire 
and  life  safety  code  violations. 
Preference  for  other  major  capital 
proposals  will  be  given  to  applicants 
requesting  assistance  in  amortizing 
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multi-year  loans  for  facility  acquisition, 
construction,  or  renovation.  Applicants 
requiring  a  capital  investment  must  have 
a  facility  utilization  plan  which 
addresses,  at  a  minimum,  (1)  the 
alternatives  considered  and  the  basis  for 
the  option  selected,  (2)  the  adequacy  of 
the  proposed  facility  to  reasonably  meet 
foreseeable  needs  based  on  projected 
demand,  (3)  the  total  cost  of  the 
proposal  and  how  it  is  to  be  financed, 
and  (4)  the  efforts  at  fundraising  from 
local.  State,  national,  private,  public  and 
other  governmental  souirces. 

Opportunity  for  Comment"  Interested 
persons  are  invited  to  comment  on  the 
proposed  funding  preferences  for  new 
starts  and  expansions  under  sections 
330  and  329.  Normally,  the  comment 
period  would  be  60  days.  However,  due 
to  need  to  implement  any  changes  for 
the  fiscal  year  1992  award  cycle,  the 
comment  period  has  been  reduced  to  30 
days.  All  comments  received  on  or 
before  May  11, 1992  will  be  considered 
before  the  proposed  funding  preferences 
are  finalized.  No  funds  will  be  allocated 
or  final  selections  made  until  a  final 
notice  is  published  indicating  whether 
the  proposed  funding  preferences  will  be 
applied. 

Written  comments  should  be 
addressed  to:  Richard  C.  Bohrer, 

Director  of  Primary  Care  Services, 

Bureau  of  Health  Care  Delivery  and 
Assistance,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  room  7A-55,  Rockville,  MD  20857 
(301)  443-2260.  All  comments  received 
will  be  available  for  public  inspection 
and  copying  at  the  Division  of  Primary 
Care  Services,  at  the  above  address, 
weekdays  (Federal  holidays  excepted) 
between  the  hours  of  8:30  a.m.  and  5 
p.m. 

Other  Award  Inf ormation:  All  grants 
to  be  awarded  under  this  notice  are 
subject  to  the  provisions  of  Executive 
Order  12372,  as  implemented  by  45  CFR 
part  100,  which  allows  States  the  option 
of  setting  up  a  system  for  reviewing 
applications  from  within  their  States  for 
assistance  under  certaiii  Federal 
programs.  The  application  kit  will 
contain  a  listing  of  States  which  have 
chosen  to  set  up  a  review  system  and 
will  identify  a  State  Single  Point  of 
Contact  (SPOC)  in  each  State  for  the 
review.  Applicants  (other  than  federally- 
recognized  Indian  tribal  governments) 
should  contact  their  SPOCs  as  early  as 
possible  to  alert  them  to  the  prospective 
applications  and  receive  any  necessary 
instructions  on  State  process.  For 
proposed  projects  serving  more  than  one 
State,  the  applicant  is  advised  to  contact 


the  SPOC  of  each  affected  State.  State 
process  recommendations  should  be 
submitted  to  the  appropriate  Regional 
Office  (see  appendix).  The  due  date  for 
State  process  recommendations  is  60 
days  after  the  appropriate  application 
deadline  date.  The  Bureau  of  Health 
Care  Delivery  and  Assistance  does  not 
guarantee  that  it  will  accommodate  or 
explain  its  response  to  State  process 
recommendations  received  after  this 
date. 

In  the  0MB  Catalog  of  Federal  Domestic 
Assistance,  the  Community  Health  Center 
program  is  listed  as  Number  93.224  and  the 
Migrant  Health  Center  program  is  listed  as 
Number  93.246. 

Dated:  February  5, 1992. 

Robert  G.  Hannon, 

Administrator. 

Appendbc — ^Regional  Grants 
Management  Officers 

Region  I:  Mary  O’Brien,  Grants 
Management  Officer,  PHS  Regional 
Office  I,  John  F.  Kennedy  Federal 
Building,  Boston,  MA  02203,  (617)  565- 
1482. 

Region  II:  Steven  Wong,  Grants 
Management  Officer,  PHS  Regional 
Office  II,  room  3300,  26  Federal  Plaza, 
New  York,  NY  10278,  (212)  264-4496. 

Region  III:  Martin  Bree,  Acting  Grants 
Management  Officer,  PHS  Regional 
Office  III,  P.O.  Box  13716,  Philadelphia, 
PA  19101,  (215)  596-6653. 

Region  TV:  Wayne  Cutchens,  Grants 
Management  Officer,  PHS  Regional 
Office  rv,  room  1106, 101  Marietta 
Tower,  Atlanta,  GA  30323,  (404)  331- 
2597. 

Region  V:  Lawrence  Poole,  Grants 
Management  Officer,  PHS  Regional 
Office  V,  105  West  Adams  Street,  17th 
Floor,  Chicago,  IL  60603,  (312)  35^-6700. 

Region  VI:  James  A.  Doss,  Acting 
Grants  Management  Officer,  PHS 
Regional  Office  VI,  1200  Main  Tower, 
Dallas,  TX  75202,  (214)  767-3885. 

Region  VII:  Michael  Rowland,  Grants 
Management  Officer,  PHS  Regional 
Office  VII,  room  501, 601  East  12th 
Street  Kansas  City,  MO  64016,  (816) 
426-5841. 

Region  VIII:  Jerry  F.  Wheeler,  Grants 
Management  Officer,  PHS  Regional 
Office  VIII,  1961  Stout  Street,  Denver, 
CO  80294,  (303)  844-4461. 

Region  IX:  Linda  Gash,  Grants 
Management  Officer,  PHS  Regional 
Office  IX,  50  United  Nations  Plaza,  San 
Francisco,  CA  94102,  (415)  556-2595. 

Region  X:  James  Tipton,  Grants 
Management  Officer,  PHS  Regional 
Office  X,  Mail  Stop  RX  20,  2201  Sixth 


Avenue,  Seattle,  WA  98121,  (206)  553- 
7997. 

[FR  Doc.  92-8361  Filed  4-9-92;  8:45  am] 
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Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  list  of  information 
collection  packages  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  The  following  requests  have 
been  submitted  to  OMB  since  the  list 
was  last  published  on  Friday,  March  27, 
1992. 

(Call  PHS  Reports  Clearance  Officer 
on  202-245-2100  for  copies  of  package) 

1.  Infant  Formula  Record  and  Record- 
Retention  Requirements — 21  CFR  part 
106 — 0910-0258 — Record  maintenance 
and  record-retention  requirements  for 
infant  formula  microbiological  and 
nutrient  testing,  consumer  complaint 
investigations,  and  quality  assurance 
procedures  are  necessary  to  assure  the 
safety  of  the  infant  formula  by 
establishing  that  appropriate  nutrient 
levels  are  present.  Iliese  regulations 
affect  infant  formula  manufacturers  and 
premix  suppliers.  Respondents: 
Businesses  or  other  for-profit.  Number  of 
Respondents:  5;  Number  of  Responses 
per  Respondent  0;  Average  Burden  per 
Response:  7,980  hours;  Estimated 
Bu^en  Hours:  39,900. 

2.  Community  Models  for  Diabetes 
Prevention  and  Control — New — ^This 
submission  is  for  a  pilot  household 
survey  to  field  test  survey  protocols, 
provide  preliminary  estimates  of 
diabetes  prevalence,  and  obtain  the 
information  necessary  to  design  and 
implement  subsequent  community 
diabetes  surveys.  Information  from  the 
study  activities  will  be  used  to  plan  and 
develop  baseline  community  surreys 
and  intervention  activities,  evaluating 
the  burden  of  diabetes  in  a  high-risk 
community.  Respondents:  Individuals  or 
households. 


Title 

Number 

of 

respond¬ 

ents 

Number 

of 

re¬ 

sponses 

per 

respond¬ 

ent 

Average 
burden  per 
response 

Screener... 

1,348 

1 

.25  hr. 
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Title 

Number 

ot 

respond¬ 

ents 

Ntjmber 

ct 

re¬ 

sponses 

per 

respond¬ 

ent 

Average 
burden  per 
response 

Question¬ 
naires 
+  1 
finger 
stick. 

819 

1 

1.5  hrs. 

Question¬ 
naires 
lor 
eligi- 
bles  + 

2 

finger- 

sticks. 

1,151 

1 

1.175  hrs. 

Clinic 

Ques- 

tiort- 

naires. 

300 

1 

1  hr. 

Clinical 

Proce¬ 

dures. 

300 

1 

1.75  hrs. 

Estimated  Total  Annual  Burden — 
4,709  hours. 

3.  Statement  in  Support  of  Application 
for  Waiver  of  Excludability  Under 
sections  212(a)  (1)  and  (3)  of  the 
Immigration  and  Nationality  Act— 0920- 
0000— Aliens  who  are  mentally  retarded 
or  who  have  had  one  or  more  attacks  of 
insanity  are  eligible  to  apply  for  waiver 
of  excludability  under  sections  212(a)  (1) 
and  (3)  of  the  Immigration  and 
Nationality  Act.  If  accepted,  the 
applicant’s  sponsor  must  locate  a 
medical  facility  or  specialist  in  the  U.S. 
that  agrees  to  follow  the  applicant  for  5 
years  and  to  send  in  annual  reports  on 
the  applicant’s  mental  health  status. 
Respondents:  Individuals  or  households: 
Businesses  or  other  for-profit;  Small 
businesses  or  organizations.  Number  of 
Respondents:  300;  Number  of  Responses 
per  Respondent:  1;  A  verage  Burden  Per 
Response:  .176  hour;  Estimated  Burden 
Hours:  53. 

4.  Health  Professions  Student  Loans 
(HPSL)  and  Nursing  Students  Loans 
(NSL)-^ash  Management  (42  CFR  part 
57) — 0915-0137 — Participating  health 
professions  schools  are  required  to 
review  and  assess  annually  the 
collectibility  of  their  loans.  If  in  a 
school’s  determination  a  loan  is 
uncollected,  it  must  request  the 
Department’s  approval  to  write  off  the 
loan,  providing  documentation  of  due 
diligence  in  collection  efforts. 
Respondents:  Nonprofit  institutions. 


Title 

Number 

of 

resporxf- 

ents 

Number 

of 

re¬ 

sponses 

per 

respond¬ 

ent 

Average 
burden  per 
response 

HPSL/NSt 

Review 

and 

Report- 
Cash 
Balance 
of  Student 
Loan 

Fund 
(57.205 
(a)(2)  and 
57.305 
(a)(2))>. 

HPSL/NSL 
Requests 
for  Write¬ 
off  of 
Uncollecti¬ 
ble  Loans 
(57.210 
(bM4)(i) 
aixl 
(57.310 
(bH4Hi))- 

300 

1.5 

.05  hrs. 

‘  Burden  carried  with  application  0MB  No.  0915- 
0044  and  0915-0046. 


Estimated  Total  Annual  Burden  ....  230 
hours 

Desk  Officer  Shannah  Koss- 
McCallum. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  above 
at  the  following  address:  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  room  3002, 
Washington,  DC  20503. 

Dated:  April  6, 1992. 

Phyllis  M.  Zucker, 

Acting  Deputy  Director,  Office  of  Health 
Planning  and  Evaluation. 

[FR  Doc.  92-8320  Filed  4-9-92;  8:45  am] 
BILUNO  CODE  4ia0-17-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 

[Docket  Na  N-92-3425] 

Submission  of  Proposed  Information 
Collection  to  OMB 

agency:  Office  of  Administration.  HUD. 
action:  Notice. 


SUMMANY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 


soliciting  public  comments  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and  should  be 
sent  to:  Jennifer  Main,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
O^icer,  Department  of  Housing  and 
Urban  Development.  451  7th  Street, 
Southwest,  Washington.  DC  20410, 
telephone  (202)  706-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

The  Notice  lists  the  following 
information: 

(1)  The  title  of  the  information 
collection  proposal; 

(2)  The  office  of  the  agency  to  collect 
the  information; 

(3)  The  description  of  the  need  for  the 
information  and  its  proposed  use; 

(4)  'The  agency  form  number,  if 
applicable; 

(5)  What  members  of  the  public  will 
be  affected  by  the  proposal; 

(6)  How  frequently  information 
submissions  will  be  required; 

(7)  An  estimate  of  the  total  number  of 
hours  needed  to  prepare  the  information 
submission  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response; 

(8)  Whether  the  proposal  is  new  or  an 
extension,  rein  statement,  or  revision  of 
an  information  collection  requirement; 
and 

(9)  The  names  and  telephone  numbers 
of  an  agency  official  familiar  with  the 
proposal  and  of  the  OMB  Desk  Officer 
for  the  Department 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  44  U.S.C.  3507;  Section  7(d)  of 
the  Department  of  Housing  and  Urban 
Development  Act  42  U.S.C  3535(d). 

Dated:  April  2, 1992. 

John  T.  Murphy, 

Director,  Information  Resources  Management 
Policy  and  Management  Division. 

Proposal:  Annual  Adjustments  of 
Contract  Rents  for  Section  8  Assisted 
Housing:  Comparability  Studies  (FR- 
2822). 

Office:  Housing. 
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Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Section  8(c)(2)(C)  of  the  U.S.  Housing 
Act  of  1937  provides  that  rent 
adjustments  shall  not  result  in  a 
material  difference  between  rents  for 

assisted  and  comparable  unassisted 
units.  Comparability  studies  will  be 
performed  to  enforce  this  requirement. 

Form  Number:  None. 

Respondents:  State  or  Local 
Governments,  Businesses  or  Other  For- 

Profit,  Federal  Agencies  or  Employees.  i 

and  Non-Profit  Institutions. 

Frequency  of  Submission:  On 

Occasion. 

Reporting  Burden: 

Number  of 
respondents 

Frequency  of  Hours  per  _  Burden 

response  response  hours 

Information  collection . 

.  498 

1  6.63  3.305 

Total  Estimated  Burden  Hours:  3,305. 
Status:  New. 

Contact:  Michelle  McLaurin,  HUD, 
(202)  708-3944,  Jennifer  Main,  OMB, 
(202)  395-6880. 

Dated:  April  2, 1992. 

(FR  Doc.  92-8317  Filed  4-9-92;  8:45  am) 
BILUNQ  CODE  4210-01-M 


Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Docket  No.  N-92-1917:  FR-2934-N-73] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

agency:  O^ice  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 


summary:  This  notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

ADDRESSES:  For  further  information, 
contact  James  N.  Forsberg,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  of  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free).  or  call  the  toll-free  title  V 
information  line  at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION;  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended.  HUD  is 
publishing  this  notice  to  identify  Federal 
buildings  and  other  real  property  that 
HUD  has  reviewed  for  suitability  for  use 
to  assist  the  homeless.  The  properties 
were  reviewed  using  information 
provided  to  HUD  by  Federal 
landholding  agencies  regarding 
unutilized  and  underutilized  buildings 


and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12. 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
notice  according  to  the  following 
categories;  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD;  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency’s  needs, 
or  (3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS, 
addressed  to  Judy  Breitman,  Division  of 
Health  Facilities  Planning,  U.S.  Public 
Health  Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville.  MD  20857;  (301) 
443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the  interested 
provider  an  application  packet,  which 
will  include  instructions  for  completing 
the  application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program.  56  FR  23789  (May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  excess  by 


GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  notice 
showing  it  as  either  suitable/available 
or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will  not 
be  made  available  for  any  other  purpose 
for  20  days  from  the  date  of  this  notice. 
Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions  or 
write  a  letter  to  James  N.  Forsberg  at  the 
address  listed  at  the  beginning  of  this 
notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
notice  [i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the  appropriate 
landholding  agencies  at  the  following 
address;  U.S.  Army:  Robert  Conte,  Dept, 
of  Army.  Military  Facilities.  DAEN- 
ZCI-P:  rm.  1E671,  Pentagon, 

Washington,  DC  20310-2600:  (703)  693- 
4583;  Corps  of  Engineers:  Bob 
Swieconek,  Headquarters,  Army  Corps 
of  Engineers,  attn:  CERE-MM,  room 
4224,  20  Massachusetts  Ave.  NW., 
Washington.  DC  20314-1000;  (202)  272- 
1750;  GSA:  Ronald  Rice,  Federal 
Property  Resources  Services,  GSA,  18th 
and  F  Streets  NW.,  Washington,  DC 
20405:  (202)  501-0067:  (These  are  not 
toll-free  numbers). 
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Dated:  April  3, 1992. 

Paul  Roitman  Baidack, 

Deputy  Assistant  Secretary  for  Economic 
Development 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM— FEDERAL  REGISTER  REPORT 
FOR  04/10/92 

Suitable/Availabie  Proportiea 

Buildings  (by  State) 

District  Of  Columbia 
Bldg.  81,  Fort  McNair 
Washington  DC  20319-5050 
Landholding  Agency:  Army 
Property  Number.  210210282 
Status:  Unutilized 

Comment:  2460  sq.  ft,  storage  shed,  open  on 
one  side,  oO-site  use  only. 

Kansas 

Bldg.  T-1351,  Fort  Riley 
Ft.  Riley  Co:  Geary  KS  66442- 
Landholding  Agency:  Army 
Property  Number:  219210284 
Status:  Unutilized 

Comment:  4862  sq.  ft,  2  stray  wood  frame, 
most  recent  use — ^barracks  needs  rehab, 
presence  of  asbestos. 

Bldg.  T-1363,  Fort  Riley 
Ft.  Riley  Co:  Geary  KS  06442- 
Landholding  Agency:  Army 
Property  Numlwr.  219210285 
Status:  Unutilized 

Comment:  1190  sq.  ft.,  1  story  wood  frame, 
most  recent  use — admin.,  needs  rehab, 
presence  of  asbestos. 

Bldg.  T-2153,  Fort  Riley 
Ft.  Riley  Co:  Geary  KS  66442- 
Landholding  Agency:  Army 
Property  Numlwn  219210286 
Status:  Unutilized 

Comment:  4826  sq.  ft.,  2  story  wood  frame, 
most  recent  use — barracks  needs  rehab, 
presence  of  asbestos. 

Bldg.  7-2336,  Fort  Riley 
Ft.  Riley  Co:  Geary  KS  66442- 
Landholding  Agency:  Army 
Property  Number.  219210287 
Status:  Unutilized 

Comment:  2345  sq.  ft,  1  story  wood  frame, 
most  recent  use — admin.,  needs  rehab, 
presence  of  asbestos. 

Kentucky 

Bldg.  5001,  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Numtwr.  219210298 
Status:  Unutilized 

Comment:  7670  sq.  ft.,  2  story,  presence  of 
asbestos,  needs  rehab,  most  recent  use — 
bachelor's  officers  quarters,  off-site  use 
only. 

Bldg.  5002,  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Numt^  219210299 
Status:  Unutilized 

Comment:  7670  sq.  ft.,  2  story,  needs  rehab, 
presence  of  asbestos,  most  recent  use — 
bachelor’s  officers  quarters,  off-site  use 
only. 

Bldg.  5003,  Fort  Knox 

Ft.  Knox  Co:  Hardin  KY  40121- 
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Landholding  Agency:  Army 
Property  Numb^  219210300 
Status:  Unutilized 

Comment:  2996  sq.  ft.,  1  story,  needs  rehab, 
presence  of  asbestos,  most  recent  use — 
storage,  off-site  use  only. 

Bldg.  5004,  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Numl^  219210301 
Status:  Unutilized 

Comment:  7670  sq.  ft,  2  story,  needs  rehab, 
presence  of  aslmstos,  most  recent  use — 
bachelor’s  officers  quarters,  off-site  use 
only. 

Bldg.  2706,  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency.  Army 
Property  Number  219210302 
Status:  Unutilized 

Comment:  4720  sq.  ft.,  2  story,  most  recent 
use — storage/admin,  off-site  use  only. 

Bldg.  2718,  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency  Army 
Property  Numlwr.  219210303 
Status:  Unutilized 

Comment:  4720  sq.  ft,  2  story,  presence  of 
asbestos,  most  recent  use— classroom/ 
admin,  off-site  use  only. 

Bldg.  2839,  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency.  Army 
Property  Number  219210304 
Status:  Underutilized 

Comment:  1600  sq.  ft,  1  story,  intermittently 
used,  most  recent  use — storage/office,  off¬ 
site  use  only. 

Bldg.  2843,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency  Army 
Property  Number  219210305 
Status:  Unutilized 

Comment  1450  sq.  ft,  1  story,  needs  rehab, 
most  recent  use — storage,  off-site  use  only. 
Bldg.  2845,  Fort  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219210306 
Status:  Unutilized 

Comment:  1144  sq.  ft,  1  story,  needs  rehab, 
most  recent  use — storage,  off-site  use  only. 
Bldg.  2918,  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Numl^  219210307 
Status:  Unutilized 

Comment:  1600  sq.  ft,  1  story,  presence  of 
asbestos,  most  recent  use — admin./storage, 
off-site  use  only. 

Bldg.  4065,  Port  Knox 
Ft  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Number  219210308 
Status:  Unutilized 

Comment:  6884  sq.  ft.,  1  story,  needs  rehab, 
most  recent  use— offices/dassroom/ 
storage,  off-site  use  only. 

Bldg.  4066,  Fort  Knox 
Ft.  Knox  Co:  Hardin  KY  40121- 
Landholding  Agency:  Army 
Property  Numtwr  219210309 
Status:  Unutilized 


Comment:  2250  sq.  ft.,  1  story,  needs  rehab, 
most  recent  use — storage/offices,  off-site 
use  only. 

Missouri 

Bldg.  ’r2132 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  66473-5000 
Landholding  Agency  Army 
Property  Number  219210243 
Status:  Underutilized 
Conunent:  1296  sq.  ft..  1  story,  presence  of 
asbestos,  off-site  use  only. 

Bldg.  2365 

Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473-6000 
Landholding  Agency  Army 
Property  Number  219210244 
Status:  Underutilized 
Comment:  1676  sq.  ft.,  1  story,  presence  of 
asbestos,  off-site  use  only. 

Bldg.  2127 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Numl^  219210245 
Status:  Underutilized 
Comment:  2895  sq.  ft.,  1  story,  presence  of 
asbestos,  off-site  use  only. 

Bldg.  2118 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Number  219210246 
Status:  Underutilized 
Comment:  2895  sq.  ft..  1  story,  presence  of 
asbestos,  off-site  use  only. 

Bldg.  2138 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Numlwr  219210247 
Status:  Underutilized 
Comment:  2284  sq.  ft.,  1  story,  presence  of 
asbestos,  off-site  use  only. 

Bldg,  pool 

Fort  Leoitard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Number  219210248 
Status:  Underutilized 
Comment:  4194  sq.  ft,  1  story,  presence  of 
asbestos,  off-site  use  only. 

Bldg.  71910 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Numlwr  219210249 
Status:  Underutilized 
Comment:  2740  sq.  ft.,  1  story,  presence  of 
asbestos,  off-site  use  only. 

Bldg.  72115 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Number  219210250 
Status:  Underutilized 
Comment:  4720  sq.  ft.,  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off¬ 
site  use  only. 

Bldg.  72116 
Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  85473-5000 
Landholding  Agency:  Army 


12510 


Federal  Register  /  Vol.  57.  No.  70  /  Friday.  April  10,  1992  /  Notices 


Property  Number  219210251 
Status;  Underutilized 
Comment;  4720  sq.  ft.,  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off¬ 
site  use  only. 

Bldg.  T2117 
Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Numl^n  219210252 
Status:  Underutilized 
Comment:  4720  sq.  ft,  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off¬ 
site  use  only. 

Bldg.’r2119 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Numl^r  219210253 
Status:  Underutilized 
Comment:  4720  sq.  ft,  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off¬ 
site  use  only. 

Bldg.  T2122 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Numl^r.  219210254 
Status:  Underutilized 
Comment  4720  sq.  ft.,  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off¬ 
site  use  only. 

Bldg.  T2123 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Number  219210255 
Status:  Underutilized 
Comment  4720  sq.  ft,  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off¬ 
site  use  only. 

Bldg.  T2124 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Numlwn  219210256 
Status:  Underutilized 
Comment:  4720  sq.  ft.  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off¬ 
site  use  only. 

Bldg.T2125 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Numl^n  219210257 
Status:  Underutilized 
Comment:  4720  sq.  ft.,  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off¬ 
site  use  only. 

Bldg.  T2130 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency.  Army 
Property  Number:  219210258 
Status:  Underutilized 
Comment:  4720  sq.  ft.  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off¬ 
site  use  only. 

Bldg.  T2131 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Numlwr.  219210259 
Status;  Underutilized 


Comment  4720  sq.  ft.,  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off¬ 
site  use  only. 

Bldg.  T2134 
Fort  Leonard  Wood 

Ft  Uonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  NumlMn  219210260 
Status:  Underutilized 
Comment  4720  sq.  ft..  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off¬ 
site  use  only. 

Bldg.  T2176 
Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Numter  219210261 
Status:  Underutilized 
Comment:  4720  sq.  ft.,  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off¬ 
site  use  only. 

Bldg.  T1477 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Number.  219210262 
Status:  Underutilized 
Conunent  2360  sq.  ft.,  1  story,  presence  of 
asbestos,  off-site  use  only. 

Bldg.  T1486 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Numl^r:  219210263 
Status:  Underutilized 
Comment  4720  sq.  ft,  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off¬ 
site  use  only. 

Bldg.  T1948 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Number  219210264 
Status:  Underutilized 
Comment  1500  sq.  ft..  1  story,  presence  of 
asbestos,  off-site  use  only. 

Bldg.  T1830 
Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Numt^  219210265 
Status:  Underutilized 

Comment  17,626  sq.  ft.,  1  story,  presence  of 
asbestos,  off-site  use  only. 

Bldg.  T2128 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Numl^r.  219210266 
Status:  Underutilized 
Comment  3663  sq.  ft,  1  story,  recreation 
bldg.,  presence  of  asbestos,  off-site  use 
only. 

Bldg.  T1370 
Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Number:  219210276 
Status:  Underutilized 
Comment:  1296  sq.  ft.,  1  story,  presence  of 
asbestos,  off-site  use  only. 

Bldg.  T1483 
Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473-5000 


Landholding  Agency:  Army 
Property  Number:  219210268 
Status:  Underutilized 
Comment:  1296  sq.  ft..  1  story,  presence  of 
asbestos,  off-site  use  only. 

Bldg.  T1909 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Number  219210269 
Status:  Underutilized 
Comment  4720  sq.  ft,  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off¬ 
site  use  only. 

Bldg.  T2174 
Fort  Leonard  Wood 

Ft  Leonard  Wood  Co;  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Number  219210270 
Status:  Underutilized 
Comment  4720  sq.  ft.,  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off¬ 
site  use  only. 

Bldg.  T2180 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co;  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Number  219210271 
Status:  Underutilized 
Comment:  4720  sq.  ft.  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off¬ 
site  use  only. 

Bldg.  T2194 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co;  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Number  219210272 
Status;  Underutilized 
Comment:  4720  sq.  ft.,  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off¬ 
site  use  only. 

Bldg.  T2175 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Numlwr  219210273 
Status:  Underutilized 
Comment  4720  sq.  ft,  2  story,  presence  of 
asbestos,  off-site  use  only. 

Bldg.  T2354 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Number  219210274 
Status:  Underutilized 
Comment:  4720  sq.  ft,  2  story,  presence  of 
asbestos,  off-site  use  only. 

Bldg.  T3054 
Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Number  219210275 
Status:  Underutilized 
Comment:  5310  sq.  ft..  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off¬ 
site  use  only. 

Bldg.  T3055 
Fort  Leonard  Wood 

Ft  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Number  219210276 
Status:  Underutilized 


Federal  Register  /  Vol.  57,  No.  70  /  Friday,  April  10,  1992  /  Notices 


12511 


Comment:  5310  sq.  ft.,  2  story,  most  recent 
use — barracks,  presence  of  asbestos,  off¬ 
site  use  only. 

Bldg.  421 

Fort  Leonard  Wood 

Ft.  Leonard  Wood  Co:  Pulaski  MO  65473-5000 
Landholding  Agency:  Army 
Property  Number.  219210277 
Status:  Unutilized 

Conunent:  2  story,  needs  repair,  most  recent 
use— office,  presence  of  asbestos,  oflF-site 
use  only. 

Nebraska 
Bldg.  RG-1 

Comhusker  Army  Ammunition  Plant 
Old  Postash  Hwy 
Grand  Island  Co:  Hall  NE  68803- 
Landholding  Agency:  Army 
Property  Number  219210292 
Status:  Unutilized 

Comment:  1080  sq.  ft.,  1  story  garage,  possible 
asbestos,  secured  area  with  alternate 
access. 

Bldg.  RG-2 

Coi^usker  Army  Ammunition  Plant 
Old  Potash  Hwy 
Grand  Island  Co:  Hall  NE  68803- 
Landholding  Agency:  Army 
Property  Number.  219210293 
Status:  Unutilized  , 

Comment:  576  sq.  ft.,  1  story  garage,  secured 
area  with  alternate  access. 

Bldg.  RG-3 

Comhusker  Army  Ammunition  Plant 
Old  Potash  Hwy 
Grand  Island  Co:  Hall  NE  68803- 
Landholding  Agency:  Army 
Property  Number  219210294  ! 

Status:  Unutilized 

Comment:  936  sq.  ft.,  1  story  garage,  possible 
asbestos,  secured  area  with  alternate 
access. 

Bldg.  RG-4 

Comhusker  Army  Ammunition  Plant 
Old  Potash  Hwy 

Grand  Island  Co:  Hall  NE  68803- 
Landholding  Agency:  Army 
Property  Number.  219210295 
Status:  Unutilized 

Comment:  1040  sq.  ft.,  1  story  garage,  possible 
asbestos,  secured  area  with  alternate 
access. 

Bldg.  RG-5 

Comhusker  Army  Ammunition  Plant 
Old  Potash  Hwy 
Grand  Island  Co:  Hall  NE  68803- 
Landholding  Agency:  Army 
Property  Number:  219210296 
Status:  Unutilized 

Comment:  490  sq.  ft.,  1  story  garage,  possible 
asbestos,  secured  area  with  alternate 
access. 

Bldg.  RG-6 

Comhusker  Army  Ammunition  Plant 
Old  Potash  Hwy 
Grand  Island  Co:  Hall  NE  68803- 
Landholding  Agency:  Army 
Property  Number.  219210297 
Status:  Unutilized 

Comment:  510  sq.  ft.,  1  story  garage,  possible 
asbestos,  secured  area  with  alternate 
access. 

New  Jersey 
Bldg.  5316,  Port  Dix 


Snyder  Avenue 

Ft.  Dix  Co:  Burlington  N)  08640- 
Landholding  Agency:  Amy 
Property  Number.  219210280 
Status:  Unutilized 

Comment:  700  sq.  ft.,  1  story  cinder  block 
structure,  windowless. 

Bldg.  9111,  Evans  Area 

Fort  Monmouth 

Watson  Avenue 

Wall  Co:  Momnouth  N]  07719- 

Landholding  Agency:  Amy 

Property  Numlwr,  219210288 

Status:  Unutilized 

Comment:  1126  sq.  ft.,  1  story,  needs  major 
repairs,  possible  asbestos. 

Bldg.  9113,  Evans  Area 

Port  Monmouth 

Watson  Avenue 

Wall  Co:  Monmouth  N]  07719- 

Landholding  Agency:  Amy 

Property  Number.  219210289 

Status:  Unutilized 

Comment:  2000  sq.  ft.,  1  story,  needs  major 
repairs,  possible  asbestos. 

Bldg.  9126,  Evans  Area 

Fort  Monmouth 

Watson  Avenue 

Wall  Co:  Monmouth  NJ  07719- 

Landholding  Agency:  Amy 

Property  Number.  219210290 

Status:  Unutilized 

Comment:  384  sq.  ft..  1  story,  needs  major 
repairs,  possible  asbestos. 

Bldg.  2534,  Charles  Wood  Area 

Fort  Monmouth 

Tinton  Falls  Co:  Monmouth  N| 

Landholding  Agency:  Amy 
Property  Numlmr.  219210291 
Status:  Unutilized 

Comment:  5307  sq.  ft.,  2  story,  most  recent 
use — storage,  needs  rehab,  possible 
asbestos. 

Texas 

Bldg.  2208,  Fort  Hood 
Headquarters  Avenue 
Ft.  Hood  Co:  Coryell  TX  76544- 
Landholding  Agency:  Amy 
Property  Number.  219210283 
Status:  Unutilized 

Comment:  4779  sq.  ft.,  2  story  wood  structure, 
needs  rehab,  most  recent  use — photo  lab. 

Virginia 

Bldg.  586,  Open  Mess 
Fort  Story 
Atlantic  Avenue 

Ft.  Story  Co:  Princess  Ann  VA  23459-5000 
Landholding  Agency:  Amy 
Property  Number:  219210281 
Status:  Unutilized 

Comment:  15,919  sq.  ft.,  2  story  wood 
structure,  needs  repair,  possible  asbestos, 
most  recent  use — NCO  Club. 

Wisconsin  ‘ 

Bldg.  2112,  Fort  McCoy 
U.S.  Highway  21 

Ft.  McCoy  Co:  Monroe  W1 54656- 
Landholchng  Agency:  Amy 
Property  Number.  219210310 
Status:  Underutilized 
Comment:  582  sq.  ft.,  1  story,  most  recent 
use — ice  house,  needs  repair. 

Bldg.  212,  Fort  McCoy 


U.S.  Highway  21 

Ft.  McCoy  Co:  Monroe  W1 54656- 
Landholding  Agency:  Amy 
Property  Number  219210311 
Status:  Underutilized 
Comment:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  213,  Fort  McCoy 
U.S.  Highway  21 

Ft.  McCoy  Co:  Monroe  W1  54656- 
Landholding  Agency:  Amy 
Property  Number.  219210312 
Status:  Underutilized 
Conunent:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods, 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  214,  Fort  McCoy 
U.S.  Highway  21 

Ft.  McCoy  Co:  Monroe  W1 54656- 
Landholchng  Agency:  Amy 
Property  Number  219210313 
Status:  Underutilized 
Conunent:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  218,  Fort  McCoy 
U.S.  Highway  21 

Ft  McCoy  Co:  Monroe  W1 54656- 
Landholdmg  Agency:  Amy 
Property  Number.  219210314 
Status:  Underutilized 
Comment:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  219,  Fort  McCoy 
U.S.  Highway  21 

Ft.  McCoy  Co:  Monroe  W1 54656- 
Landholding  Agency:  Amy 
Property  Number  219210315 
Status:  Underutilized 
Conunent:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  220,  Fort  McCoy 
U.S.  Highway  21 

Ft  McCoy  Co:  Moiuxw  WI 54656- 
Landholding  Agency:  Amy 
Property  Numlwn  219210316 
Status:  Underutilized 
Conunent  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  223,  Fort  McCoy 
U.S.  Highway  21 

Ft.  McCoy  Co:  Monroe  Wl  54656- 
Landholding  Agency:  Amy 
Property  Number.  219210317 
Status:  Underutilized 
Conunent  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  224,  Fort  McCoy 
U.S.  Highway  21 

Ft.  McCoy  Co:  Monroe  Wl  54656- 
Landholding  Agency:  Amy 
Property  Numlmr  219210318 
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Status:  Underutilized 
Comment:  5310  sq.  ft..  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/tranung  exercises, 
most  recent  use — housrag. 

Bldg.  225,  Fort  McCoy 
U.S.  Hi^way  21 

Ft.  McCoy  Coc  Monroe  Wi  54656- 
Landholding  Agency:  Army 
Property  Number  219210316 
Status:  Underutilized 
Comment:  5310  sq.  fU  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military /training  exercises, 
most  recent  use — housing. 

Bldg.  228,  Fort  McCoy 
U.S.  Highway  21 

Ft.  McCoy  Cm  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219210320 
Status:  Underutilized 
Comment:  5310  sq.  fL.  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  229,  Fort  McCoy 
U.S.  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219210321 
Status:  Underutilized 
Comment:  5310  sq.  ft,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — hmsing. 

Bldg.  230,  Fort  McCoy 
U.S.  Highway  21 

Ft  McCoy  Co:  Monroe  WI  54656- 
Landhotchng  Agenc3r:  Array 
Property  Number  219210322 
Status;  Underutilized 
Comment:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/ training  exercises, 
most  recent  use — hcmsing. 

Bldg.  231,  Fort  McCoy 
U.S.  Highway  21 

Ft  McCoy  Co;  Monroe  WI  54656- 
Landholdhig  Agency:  Array 
Property  Number  219210323 
Status:  Underutilized 
Comment:  5310  sq.  ft.  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  312,  Fort  McCoy 
U.S.  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landhohting  Agenc3r.  Army 
Property  Niunber  219210324 
Status;  Underutilized 
Comment:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  ecercises. 
most  recent  use — housing. 

Bldg.  313,  Fort  McCoy 
U.S.  Highway  21 

Ft  McCoy  Co:  Monroe  WI  54656- 
Landhokling  Agency;  Array 
Property  Number  219210325 
Status;  Underutilized 
Comment:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
leserved  for  military/ training  exercises, 
most  recent  use — housing. 


Bldg.  314,  Fort  McCoy 
US  Highway  21 

Ft  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agenc5r;  Army 
Property  Number.  219210326 
Status:  Underutilized 
Comment;  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  318,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219210327 
Status:  Underutilized 
Comment:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military /training  exercises, 
most  recent  use — housing. 

Bldg.  319,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
LandhoWing  Agency:  Army 
Property  Number  219210328 
Status:  Underutilized 
Comment:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  mifita^/training  exercises, 
most  recent  use — hrosing. 

Bldg.  320,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54856- 
Landholding  Agency;  Army 
Property  Number  219210329 
Status:  Underutilized 
Comment  5310  sq.  ft,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/ training  exercises, 
most  recent  use — housing. 

Bldg.  402,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219210330 
Status:  Underutilized 
Comment:  5310  sq.  ft.  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  403,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number:  219210331 
Status:  Underutilized 
Comment:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — ^bousing. 

Bldg.  404,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency.  Army 
Property  Number.  219210332 
Status:  Underutilized 
Comment:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  407,  Fort  McCoy 
US  Highway  21 

Ft  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency  Army 
Property  Number  219210333 


Status:  Underutilized 
Comment:  5310  sq.  ft..  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military /training  exercises, 
most  recent  use — housing. 

Bldg.  408,  Fort  McCoy 
US  Highway  21 

Ft  McCoy  Co:  Monroe  WI  54^6- 
Landholdiog  Agmicy:  Array 
Property  Number.  21^10334 
Status:  Underutilized 
Comment:  5310  sq.  ft,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military /training  exercises, 
most  recent  use — housing. 

Bldg.  409,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number:  219210335 
Status:  Underutilized 
Comment:  5310  sq.  ft,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  410,  Fort  McCoy 
US  Highway  21 

Ft  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219210336 
Status:  Underutilized 
Comment  5310  sq.  ft.,  2  story,  possible 
asbestoSk  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  412,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholchng  Agency;  Army 
Property  Number  219210337 
Status;  Underutilized 
Comment:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  413,  Fort  McCoy 
US  Highway  21 

Ft  McCoy  Co:  Monroe  WI  54666- 
Landholding  Agency:  Anny 
Property  Number;  219210338 
Status:  Underutilized 
Comment:  5310  sq.  ft.  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military /training  exercises, 
most  recent  use — housing. 

Bldg.  414,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Mrairoe  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219210339 
Status:  Underutilized 
Comment:  5310  aq.  ft,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  418,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54666- 
Landholding  Agency:  Array 
Property  Number:  219210340 
Status:  Underutilized 
Comment:  5310  sq.  ft.,  2  story,  possiUe 
asbestos,  needs  repair,  selected  periods 
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reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  419,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co;  Monroe  WI 54656- 
Landholding  Agency:  Army 
Property  Number  219210341 
Status:  Underutilized 
Comment:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military /training  exercises, 
most  recent  use — housing. 

Bldg.  420,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number:  219210342 
Status:  Underutilized 
Comment:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  423,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219210343 
Status:  Underutilized 
Comment:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  424,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number.  219219344 
Status:  Underutilized 
Comment:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  425,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219210345 
Status:  Underutilized 
Comment:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  428,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Number:  219219346 
Status:  Underutilized 
Comment:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  429,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Numben  219210347 
Status:  Underutilized 
Comment;  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  440,  Fort  McCoy 
US  Highway  21 


Ft.  McCoy  Co;  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Numben  219210348 
Status:  Underutilized 
Comment:  5310  sq.  ft..  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  441,  Fort  McCoy 
US  Highway  21 

Ft  McCoy  Co:  Monroe  WI  54856- 
Landholding  Agency:  Army 
Property  Numlwr  219210349 
Status;  Underutilized 
Comment:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — ^housing. 

Bldg.  442,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Numben  219210350 
Status:  Underutilized 
Conunent:  5310  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — housing. 

Bldg.  216,  Fort  McCoy 
US  Highway  21 

Ft,  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Numben  219210351 
Status:  Underutilized 
Comment:  2950  sq.  ft.,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — ^mess  hall. 

Bldg.  217,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54856- 
Landholding  Agency:  Army 
Property  Numben  219210352 
Status:  Underutilized 
Comment  2950  sq.  ft,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — mess  hall. 

Bldg.  226,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Numl^n  219210353 
Status:  Underutilized 
Comment:  2950  sq.  ft.,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military /training  exercises, 
most  recent  use — mess  hall. 

Bldg.  227,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency;  Army 
Property  Numben  219210354 
Status:  Underutilized 
Comment:  2950  sq.  ft.,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — mess  hall. 

Bldg.  316,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholchng  Agency:  Army 
Property  Numben  219210355 
Status:  Underutilized 


Conunent:  2950  sq.  ft.,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military /training  exercises, 
most  recent  use — mess  hall. 

Bldg.  317,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Numl^n  219210356 
Status:  Underutilized 
Comment:  2950  sq.  ft.,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — mess  hall. 

Bldg.  405,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54650- 
Landholding  Agency:  Army 
Property  Numben  219210357 
Status:  Underutilized 
Comment:  2950  sq.  ft.,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — mess  hall. 

Bldg.  406,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landhokhng  Agency:  Army 
Property  Numben  219210358 
Status:  Underutilized 
Comment:  2950  sq.  ft,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — mess  hall. 

Bldg.  416,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Moiuoe  WI  54856- 
Landholding  Agency:  Army 
Property  Numben  219210359 
Status:  Underutilized 
Comment:  2950  sq.  ft.,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — mess  hall. 

Bldg.  417,  Fort  McCoy 
US  Hi^way  21 

Ft  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Numben  219210360 
Status:  Underutilized 
Comment:  2950  sq.  ft.,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military /training  exercises, 
most  recent  use — mess  hall. 

Bldg.  428,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Numben  219210361 
Status:  Underutilized 
Comment;  2350  sq.  ft.,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — mess  hall. 

Bldg.  427,  Fort  McCoy 
U.S.  Highway  21 

Ft.  McCoy  Co;  Monroe  WI  54656- 
Landholding  Agency:  Army 
Property  Numben  219210362 
Status:  Underutilized 
Comment:  2350  sq.  ft..  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — mess  halL 
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Bldg.  438.  Fort  McCoy 
U.S.  Higliway  21 

Ft.  McCoy  Co:  Monroe  Wi  5465fr- 
Landholding  Agency:  Amy 
Property  Number  219210363 
Status:  Underutilized 
Comment;  2500  sq.  ft.  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military /training  exercises, 
most  recent  use — mess  hall. 

Bldg.  439.  Fort  McC<^ 

U.S.  Highway  21 

Ft.  McCoy  C^  Monroe  Wl  54668- 
LandhoWng  Agency.  Army 
Property  Numlwr  219210364 
Status:  Underutilized 
Comment:  2350  sq.  ft,  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/ training  exercises, 
most  recent  use — mess  bati. 

Bldg.  221,  Fort  McCoy 
U.S.  Highway  21 

Ft.  McCoy  Co;  Monroe  WI  54656- 
LandhoIdBng  Agency:  Army 
Property  Number  219210365 
Status:  Underutilized 
Comment  3250  sq.  ft.,  2  story,  possible 
~  asbestos,  needs  repair,  selected  periods 
reserved  for  military /training  exercises, 
most  recent  use— office/storage. 

Bldg.  222,  Fort  McCoy 
U.S.  Highway  21 

Ft.  McCoy  dr.  Monroe  WI  54656- 
Landhohiing  Agency  Army 
Property  Number:  219210366 
Status:  Underutilized 
Comment:  3250  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/ training  exercises, 
most  recent  use — office/storage. 

Bldg.  232,  Fort  McCoy 
U.S.  Highway  21 

Ft  McCoy  Co:  Monroe  W!  5«56- 
Landhohting  Agency  Army 
Property  Number  219210367 
Status:  Underutilized 
Comment:  3250  sq.  ft,  2  story,  possible 
asbestos,  needs  repw,  selected  periods 
reserved  for  military /traiiiing  exercises, 
most  recent  use — office/storage. 

Bldg.  233,  Fort  McCoy 
U.S.  Highway  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landhohiing  Agency  Army 
Property  Number  219210368 
Status:  Underutilized 
Comment  3250  sq.  ft,  2  story,  possible 
asbestos,  needs  repeir.  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use— office/storage. 

Bldg.  234,  Fort  McCoy 
U.S.  Highway  21 

Ft  McCoy  Co:  Monroe  WI  54856- 
Landhohhng  Agency  Army 
Property  Numlwr  219210369 
Status:  Underutilized 
Comment:  2682  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — office/storage. 

Bldg.  240,  Fort  McCoy 
U.S.  Highway  21 

Ft.  McCoy  Co:  Monroe  Wl  54856- 
LandhoUing  Agency  Army 
Property  Number  219210370 


Status:  Undemliliacd 
Comment:  1750  sq.  ft.  1  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — office. 

Bldg.  321,  Fort  McCoy 
U.S.  Highway  31 

Ft.  McCoy  Co:  Monroe  Wl  54656- 
Landholding  Agency  Army 
Property  Number  219210371 
Status:  Underutilixed 
Comment:  3250  sq.  ft.  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — o^e/storage. 

Bldg.  333.  Fort  McCoy 
U.S.  H^way  21 

Ft.  McCoy  Co:  Monroe  Wl  54666- 
Landholding  Agency:  Army 
Property  Number  219210372 
Status:  Underutilized 
Comment:  3250  sq.  ft.  2  story,  possible 
asbestos,  needs  repeir,  selected  periods 
reserved  for  military /traming  exercises, 
most  receat  use — office/stocage. 

Bldg.  401,  Fort  McCoy 
U.S.  Hi^way  21 

Ft.  McCoy  Co:  Monroe  WI  54656- 
Landholding  Agency  Army 
Property  Number  219210373 
Status:  Underutilized 
Comment:  3250  sq.  ft.  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military /training  exercises, 
most  recent  use— office/storage. 

Bldg.  411,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe,  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219210374 
Status:  Underutilized 
Comment  3250  sq.  ft,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use— office/storage. 

Bldg.  421.  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe,  WI  54656- 
Landholding  Agency:  Army 
Property  Number:  219210375 
Status:  Underutilized 
Comment:  3250  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military /training  exercises, 
most  recent  use — office/storage. 

Bldg.  422,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe,  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219210376 
Status:  Underutilized 
Comment  2750  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military /training  exercises, 
most  recent  use — office/storage. 

Bldg.  432,  Fort  McCoy 
US  Highway  21 

Ft  McCoy  Co:  Monroe,  Wl  54656- 
Landholding  Agency:  Army 
Property  Number  219210377 
Status:  Underutilized 
Comment  2750  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/trahdng  exercises, 
most  recent  use — office /storage. 


Bldg.  433,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe.  Wl  54656- 
Landholding  Agency:  Army 
Property  Numbw,  219210378 
Status:  Underutilized 
Comment:  3250  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use — office/storage. 

Bldg.  434,  Fort  McCoy 

US  Highway  21  '  • 

Ft.  McCoy  Co:  Monroe,  Wl  54656- 
Landholding  Agency:  Army 
Property  NumbW;  219210379 
Status:  Underutilized 
Comment:  2682  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  receirt  use — office/ storage. 

Bldg.  443,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe,  WI  54656- 
Landholding  Agency:  Army 
Property  Number  219210380 
Status:  Underutilized 
Comment:  2750  sq.  ft,  2  story,  possible 
asbestos,  needs  repair,  sheeted  periods 
reserved  for  military /training  exercises, 
most  recent  use— office/storage. 

Bldg.  444,  Fort  McCoy 
US  Highway  21 

Ft.  McCoy  Co:  Monroe,  Wf  54656- 
Landholding  Agency:  Army 
Property  Number  219210381 
Status:  Underutilized 
Comment:  2682  sq.  ft.,  2  story,  possible 
asbestos,  needs  repair,  selected  periods 
reserved  for  military/training  exercises, 
most  recent  use— office/storage. 

Suitable/Unavailable  Properties 

Land  (by  State) 

Oklahoma 

Parcel  No.  54/GSA  No.  6 
Lake  Texoma  Co:  Marshall  OK  73438- 
Location:  Section  17,  3  Vk  miles  north,  of  Little 
City.  OK 

Landholding  Agency:  GSA 
Property  Number  548210007 
Status:  Excess 

Comment:  5.05  acres,  potential  utilities,  most 
recent  use — low  density  recreation. 

GSA  Number:  7-J5-OK-0507-4L 
Parcel  No.  63/GSA  No.  8 
Lake  Texoma  Co:  Marshal  OK  73439- 
Location:  Section  19,  3V^  miles  southwest  of 
Cumberland,  OK 
Landholding  Agency:  GSA 
Property  Number.  548210008 
Status:  Excess 

Comment:  40.32  acres,  potential  utilities,  most 
recent  use — ^low  density  recreation. 

GSA  Number  7-D-OK-0507^ 

Parcel  No.  66/GSA  Na.  9 
Lake  Texoma  Co:  Marshall  OK  73439- 
Location:  Sections  12  and  13,  2  miles 
southwest  of  Cumberland,  OK 
Landholding  Agency;  GSA 
Property  Nun^r  548210009 
Status:  Excess 

Comment:  14.05  acres,  potential  utilities,  most 
recent  use — low  density  recreation/ natora) 
gas  well  and  pipelines. 
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GSA  Number:  7-D-OK-0507-H 
Parcel  No.  78/GSA  No.  11 
Lake  Texoma  Co:  Marshall  OK  73439- 
Location:  Section  24, 1  mile  east  of  McBride, 
OK 

Landholding  Agency:  GSA 
Property  Number  549210010 
Status:  Excess 

Comment:  30.28  acres,  potential  utilities,  most 
recent  use — low  density  recreation. 

GSA  Number.  7-D-OK-0507-H 
Parcel  No.  86/GSA  No.  12 
Lake  Texoma  Co:  Marshall  OK  73439- 
Location:  Section  1824,  314  miles  south  of 
Kingston,  OK 
Landholding  Agency:  GSA 
Property  Number  549210011 
Status:  Excess 

Comment:  13  acres,  potential  utilities,  most 
recent  use — low  density  recreation. 

GSA  Number.  7-D-OK-0507-H 
Parcel  No.  125/GSA  No.  14 
Lake  Texoma  Co:  Marshall  OK  73439- 
Location:  Section  17 
Landholding  Agency:  GSA 
Property  Numlrar  549210012 
Status:  Excess 

Comment:  11.24  acres,  potential  utilities,  most 
recent  use — low  density  recreation. 

GSA  Number:  7-D-OK-0507-H 
Parcel  No.  150/GSA  No.  15 
Lake  Texoma  Co:  Marshall  OK  73439- 
Location:  Section  6 
Landholding  Agency:  GSA 
Property  Number  549210013 
Status:  Excess 

Comment:  12.64  acres,  potential  utilities,  most 
recent  use — low  density  recreation. 

GSA  Number  7-D-OK-O507-H 
Parcel  No.  164/GSA  No.  16 
Lake  Texoma  Co:  Love  OK  73441- 
Location:  Section  3 
Landholding  Agency:  GSA 
Property  Numl^r  549210014 
Status:  Excess 

Comment:  40.20  acres,  potential  utilities,  most 
recent  use — low  density  recreation. 

GSA  Number  7-D-OK-0507-H 
Parcel  No.  165/GSA  No.  17 
Lake  Texoma  Co:  Love  OK  73441- 
Location:  Section  3 
Landholding  Agency:  GSA 
Property  Number  549210015 
Status:  Excess 

Comment:  32.62  acres,  potential  utilities,  most 
recent  use — low  density  recreation. 

GSA  Number:  7-D-OK-0507-H 
Parcel  No.  165/GSA  No.  18 
Lake  Texoma  Co:  Love  OK  73441- 
Location:  Section  10 
Landholding  Agency:  GSA 
Property  Number  549210016 
Status:  Excess 

Comment:  62.61  acres,  potential  utilities,  most 
recent  use — low  density  recreation. 

GSA  Number  7-D-OK-0507-H 

Suitable/To  Be  Excessed 
Land  (by  State) 

Tennessee 
Cates  Casting  Field 

Mississippi  lUver  and  Tributaries  Project 
Hwy.22 


Tiptonville  Co:  Lake  TN  38079- 
Landholding  Agency:  COE 
Property  Numl^r  31921tX)10 
Status:  Unutilized 

Comment:  57.0  acres,  remote  area,  subject  to 
periodic  flooding. 

Loading  Site 
Cates  Casting  Field 

Mississippi  River  and  Tributaries  Project 
Tiptonville  Co:  Lake  TN  38079- 
Landholding  Agency:  COE 
Property  Number  319210011 
Status:  Unutilized 

Comment:  8.3  acres,  remote  area,  subject  to 
periodic  flooding. 

Unsuitable  Properties 

Buildings  (by  State) 

California 

Naval  Reserve  Cntr. —  #  N62117 
3100  Monte  Diablo  Avenue 
Stockton  Co:  San  joaquin  CA  95203- 
Landholding  Agency:  GSA 
Property  Number  549210021 
Status:  Excess 

Reason:  Within  airport  runway  clear  zone. 
Other 

Comment:  Extensive  deterioration 
GSA  Number  9-N-CA-1305 


Office  of  Assistant  Secretary  for 
Housing— Federai  Housing 
Commissioner 

[Docket  Nos.  N-92-3385;  FR  3149-N-02, 
and  N-92-3386:  FR  3150-N-02] 

Fund  Avaiiabiiity  (NOFA)  for 
Supportive  Housing  for  the  Eiderly  (FR 
3149)  and  Supportive  Housing  for 
Persons  With  Disabiiities  (FR  3150) 

agency:  Offlce  of  Assistant  Secretary 
for  Housing — ^Federal  Housing 
Commissioner,  HUD. 
action:  Notice  of  extension  of  deadline 
for  applications. 

SUMMARY:  This  Notice  announces  that 
the  previously  published  deadline  date 
of  June  3, 1992  for  the  filing  of 
applications  for  participation  in  the 
Supportive  Housing  for  the  Elderly  and 
the  Supportive  Housing  for  Persons  with 
Disabilities  Programs  has  been  extended 
to  June  24, 1992.  The  purpose  of  this 
extension  is  to  afiord  extra  time  to 
applicants  to  compensate  for  the 
Department’s  own  delays  in  laying  the 
groimdwork  for  the  application  process. 
DATES:  The  new  deadline  for 
applications  in  response  to  both  the 
Supportive  Housing  for  the  Elderly  and 
the  Supportive  Housing  for  Persons  with 
Disabilities  funding  announcements, 
published  on  March  6, 1992  at  57  FR  8218 
and  8206,  respectively,  will  be  Jime  24, 
1992. 


ADDRESSES:  Applications  must  be 
delivered  to  the  HUD  Field  Office  for  the 
applicant’s  jurisdiction.  A  listing  of  HUD 
Field  Offices,  their  addresses  and 
telephone  numbers  (including  TDD 
telephone  numbers)  was  included  as  an 
appendix  to  each  of  the  Notices  of 
Funding  Availability  (NOFAs)  published 
on  March  6, 1992.  HUD  will  date  and 
time  stamp  incoming  applications  to 
evidence  timely  receipt,  and  upon 
request,  provide  the  applicant  with  an 
acknowledgement  of  receipt. 
Applications  submitted  by  facsimile  are 
not  acceptable. 

FOR  FURTHER  INFORMATION  CONTACT. 

The  HUD  Field  Office  for  the  applicant’s 
jurisdiction. 

SUPPLEMENTARY  INFORMATION:  Notices 
of  Fund  Availability  (NOFAs)  for  the 
Supportive  Housing  for  the  Elderly  and 
the  Supportive  Housing  for  Persons  with 
Disabilities  programs  for  FY 1992  were 
published  on  March  6, 1992  (57  FR  8218 
(Elderly)  and  57  FR  8206  (Persons  with 
Disabilities.)  These  NOFAs  each 
annoimced  a  deadline  date  for  receipt  of 
applications  in  the  appropriate  HUD 
Field  Office  of  June  3, 1992. 

Today’s  notice  announces  an 
extension  of  the  application  deadline 
date  to  June  24, 1992.  The  deadline  is 
being  extended  because  the  Department 
has  encountered  delays  in  getting  the 
necessary  advertising  funds  to  the  HUD 
Regional  Offices,  so  as  to  permit 
appropriate  advertising  in  the  local 
press,  and  in  getting  instructions  to  the 
HUD  Field  Offices  necessary  for  the 
conduct  of  timely  workshops  with 
prospective  applicants  for  assistance. 

The  extension  of  the  deadline  will 
provide  applicants  with  needed 
additional  time,  while  leaving  the 
Department  with  sufficient  time  to 
evaluate  incoming  applications  and 
make  selection  announcements  before 
the  end  of  September  1992. 

All  of  the  information  concerning  the 
application  process  published  in  HDD’s 
March  6, 1992  documents  remains 
applicable,  and  should  be  consulted  by 
prospective  applicants  for  assistance 
under  these  programs. 

Authority;  12  U.S.C.  ITOlq;  42  U.S.C 
3535(d). 

Dated:  April  6, 1992. 

Grady  ).  Norris, 

Assistant  General  Counsel  for  Regulations. 

[FR  Doc.  92-8316  Filed  4-9-92;  8:45  am] 
BILUNQ  CODE  4210-27-M 
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Offices  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

Assistant  Secretary  for  Fair  Housing 
and  Equal  Opportunity 

[Docket  No.  D-92-985;  FR  3258-D-01] 

Redeiegation  of  Authority  From 
Assistant  Secretaries  to  Regional 
Administrators  Under  Section  504  of 
the  Rehabilitation  Act  of  1973 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian  Housing 
and  Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity. 
HUD. 

action:  Notice  of  redelegation  of 
authority. 

SUMMARY:  This  notice  redelegates 
authority  to  grant  time  extensions  to 
Public  Housing  Agencies  and  Indian 
Housing  Authorities  to  complete 
structural  changes,  to  comply  with 
Department  of  Housing  and  Urban 
Development  (HUD)  regulations  at  24 
CFR  8.25(c]  implementing  section  504  of 
the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  794  et  seq.]’,  the  Act 
prohibits  discrimination  based  on 
handicap  in  programs  and  activities 
receiving  Federal  financial  assistance 
from  HUD.  This  notice  redelegates 
authority  to  grant  extensions  from  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  and  from  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportimity  to  the  HUD  Regional 
Administrators. 

EFFECTIVE  DATE:  April  6, 1992. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  C.  Thorson,  Director, 
Maintenance  and  Supply  Division, 

Office  of  Construction,  Rehabilitation 
and  Management,  Office  of  Public  and 
Indian  Housing,  telephone  (202)  708- 
4703,  or  Robert  L.  Walker,  Director, 

HUD  Program  Investigations.  Office  of 
Investigations,  Office  of  Fair  Housing 
and  Equal  Opportunity,  telephone  (202) 
708-0404,  Department  of  Housing  and 
Urban  Development  451  7th  Street  SW., 
Washington,  DC  20410.  (These  are  not 
toll-free  numbers.) 

SUPPLEMENTARY  INFORMATION:  HUD 
regulations  at  24  CFR  8.25(c)  require 
each  Public  Housing  Agency  (PHA)  and 
Indian  Housing  Authority  (IHA)  to 
assess  the  need  for  accessible  dwelling 
units  within  its  jurisdictional  area.  If  the 
assessment  shows  no  need  for 
additional  accessible  imits,  the  PHA  or 
IHA  is  not  required  to  initiate  action  lo 
alter  existing  housing  facilities.  Where 
the  assessment  demonstrates  a  need  for 
more  accessible  units,  the  PHA  or  IHA 
must  develop  a  transition  plan  to 


achieve  the  necessary  structural 
changes.  The  PHA  or  IHA  must 
complete  needed  structural  changes  not 
later  than  July  11, 1992. 

Section  8.25(c)  also  provides  for  two 
extensions  of  the  1992  deadline.  The 
Assistant  Secretaries  for  Public  and 
Indian  Housing  and  Fair  Housing  and 
Equal  Opportunity  may,  on  a  case-by¬ 
case  basis,  extend  the  July  11, 1992 
deadline,  based  on  a  determination  that 
compliance  would  impose  imdue 
financial  and  administrative  burdens; 
such  extensions  may  not  exceed  two 
years — until  July  11, 1994.  The  Deputy 
Secretary  or  the  Secretary  may  extend 
the  1994  deadline  further  in 
extraordinary  circumstances,  for  a 
period  not  to  exceed  one  year — until 
July  11. 1995. 

To  facilitate  timely  approval  of 
extensions,  the  Assistant  Secretaries  for 
Public  and  Indian  Housing  and  Fair 
Housing  and  Equal  Opportimity  are 
redelegating  their  joint  authority  to 
Regional  Administrators  to  allow 
Regional  Administrators  to  grant 
extensions  of  the  July  11, 1992  deadline 
for  two  years  on  a  case-by-case  basis. 
The  authority  of  the  Deputy  Secretary  or 
the  Secretary  to  extend  the  1994 
deadline  further  in  extraordinary 
circumstances,  for  a  period  not  to 
exceed  one  year — ^until  July  11, 1995,  is 
not  redelegated. 

Accordingly,  the  Assistant  Secretaries 
for  Public  and  Indian  Housing  and  Fair 
Housing  Equal  Opportunity  redelegate 
the  following  authority: 

Section  A.  Authority  Redelegated 

The  Assistant  Secretaries  for  Public 
and  Indian  Housing  and  Fair  Housing 
and  Equal  Opportunity  redelegate  to  the 
Regional  Administrators  the  power  and 
authority  under  HUD  regulations  at  24 
CFR  8.25(c),  to  extend  the  July  11, 1992 
deadline  for  a  period  not  to  exceed  two 
years,  to  July  11, 1994,  for  Public 
Housing  Agencies  and  Indian  Housing 
Authorities  to  complete  structural 
changes  for  additional  accessible  units, 
upon  a  finding  that  on  a  case-by-case 
determination,  compliance  by  July  11, 
1992  would  impose  undue  financial  and 
administrative  burdens  on  the  operation 
of  the  recipient's  public  housing  and 
multifamily  Indian  housing  program. 

Section  B.  No  Further  Redelegation 

The  authority  granted  to  the  Regional 
Administrators  under  this  redelegation 
may  not  be  further  redelegated  pursuant 
to  ffiis  redelegation. 


Dated;  April  6. 1992. 

Joseph  G.  Schiff, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

Gordon  H.  Mansfield, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

[FR  Doc.  92-8318  Filed  4-9-92:  8:45  am] 
BILLING  COOES  421fr-33-M,  4210-2S-H 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CO-920-02-4120-14;  COG  53510] 

Notice  Of  Public  Hearing  and  Request 
for  Comments  on  Environmental 
Assessment,  Maximum  Economic 
Recovery  Report,  Fair  Market  Value, 
and  State  Highway  133  Right-Of-Way 
Coal  Unsuitability  Exception; 
Application  for  Competitive  Coal 
Lease  COC  53510;  Colorado 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  public  hearing. 

summary:  Bureau  of  Land  Management. 
Colorado  State  Office,  Lakewood, 
Colorado,  hereby  gives  notice  that  a 
public  hearing  will  be  held  to  receive 
comments  on  the  environmental 
assessment  maximum  economic 
recovery,  fair  market  value  of  federal 
coal  to  be  offered.  The  public  hearing 
will  also  be  open  to  receive  comments 
on  interests  that  might  be  affected  by  an 
exception  to  coal  unsuitability  Criterion 
No.  3  for  lands  under  State  Highway  133 
right-of-way.  An  application  for  coal 
lease  was  filed  by  Somerset  Mining 
Company  requesting  the  Bureau  of  Land 
Management  offer  for  competitive  lease 
1174.04  acres  of  Federal  coal  in 
Gunnison  County,  Colorado.  An 
additional  165.52  acres  of  coal  has  been 
added  in  order  to  lease  all  of  the 
recoverable  coal  in  the  area. 

OATES:  The  public  hearing  will  be  held 
at  7  p.m.,  April  27, 1992,  Written 
comments  should  be  received  no  later 
than  May  11. 1992. 

ADDRESSES:  The  public  hearing  will  be 
held  in  the  Paonia  Town  Hall,  Paonia 
Community  Center  Room,  214  Grand 
Avenue,  Paonia,  Colorado.  Written 
comments  should  be  addressed  to  the 
Bureau  of  Land  Management, 
Uncompahgre  Basin  Resource  Area 
Office.  2505  South  Townsend  Avenue, 
Montrose,  Colorado  81401. 


Authority:  Sec.  7(d).  Department  of  Housing  FOR  FURTHER  INFORMATION  CONTACT: 
and  Urban  Development  Act  (42  U.S.C.  Allan  Belt,  Area  Manager,  Uncompahgre 

3535(d)).  Basin  Resource  Area  Office  at  the 
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address  above,  or  by  telephone  at  (303) 
294-7791. 

SUPPLEMENTARY  INFORMATION:  Bureau 
of  Land  Management,  Colorado  State 
OfBce,  Lakewood,  Colorado,  hereby 
gives  notice  that  a  public  hearing  will  be 
held  on  April  27, 1992,  at  7  p.m.,  in  the 
Paonia  Town  Hall,  214  Grand  Avenue, 
Paonia,  Colorado. 

An  application  for  coal  lease  was  filed 
by  Somerset  Mining  Company 
requesting  the  Bureau  of  Land 
Management  offer  for  competitive  lease 
Federal  coal  in  the  lands  outside 
established  coal  production  regions 
described  as: 

T.13  S..  R.90W..6thP.M. 

sec.  1,  lots  14  to  19,  inclusive; 

sec.  2,  lots  13  to  20,  inclusive: 

sec.  3,  lots  13, 14, 17,  and  18; 

sec.  10,  lots  1, 2,  and  NEV4SEV^; 

sec.  11,  lots  1  to  8,  inclusive; 

sec.  12,  lots  2  to  4,  inclusive,  SWVtNWV*, 
and  those  portions  of  SWV4NEV^  and 
SEV^NWV4  lying  north  of  the  North  Fork 
of  the  Gunnison  River,  containing  1339.56 
acres. 

The  coal  resource  to  be  offered  is 
limited  to  coal  recoverable  by 
underground  mining  methods. 

The  purpose  of  the  hearing  is  to  obtain 
public  comments  on  the  environmental 
assessment  and  on  the  following  items: 

(1)  The  method  of  mining  to  be 
employed  to  obtain  maximum  economic 
recovery  of  the  coal, 

(2)  The  impact  that  mining  the  coal  in 
the  proposed  leasehold  may  have  on  the 
area, 

(3)  The  methods  of  determining  the 
fair  market  value  of  the  coal  to  be 
offered,  and 

(4)  An  assessment  of  Criterion  No.  3 
regarding  underground  mining  within 
100  feet  of  the  outside  line  of  the  right- 
of-way  for  State  Highway  133. 

Written  requests  to  testify  orally  at 
the  April  27, 1992,  public  hearing  should 
be  received  at  the  Uncompahgre  Basin 
Resource  Area  Office  prior  to  the  close 
of  business  April  27, 1992.  Those  who 
indicate  they  wish  to  testify  when  they 
register  at  the  hearing  may  have  an 
i  opportunity  if  time  is  available. 

I  In  addition,  the  public  is  invited  to 

submit  written  comments  concerning  the 
fair  market  value  and  maximum 
economic  recovery  of  the  coal  resource. 
Public  comments  will  be  utilized  in 
i  establishing  fair  market  value  for  the 

I  coal  resource  in  the  described  lands. 

Comments  should  address  specific 
factors  related  to  fair  market  value 
including,  but  not  limited  to: 

;  1.  The  quality  and  quantity  of  the  coal 

resource. 

2.  The  price  that  the  mined  coal  would 
bring  in  the  market  place. 

3.  The  cost  of  producing  the  coal. 


4.  The  interest  rate  at  which 
anticipated  income  streams  would  be 
discounted. 

5.  Depreciation  and  other  accounting 
factors. 

6.  The  mining  method  or  methods 
which  would  achieve  maximum 
economic  recovery  of  the  coal. 

7.  Documented  information  on  the 
terms  and  conditions  of  recent  and 
similar  coal  land  transactions  in  the 
lease  sale  area,  and 

8.  Any  comparable  sales  data  of 
similar  coal  lands. 

Should  any  information  submitted  as 
comments  be  considered  to  be 
proprietary  by  the  commenter,  the 
information  should  be  labeled  as  such 
and  stated  in  the  first  page  of  the 
submission.  Written  comments  on  the 
environmental  assessment,  maximum 
economic  recovery,  and  fair  market 
value  should  be  sent  to  the 
Uncompahgre  Basin  Resource  Area 
Office  at  the  above  address  prior  to 
close  of  business  on  May  11, 1992. 

The  public  may  also  submit  written 
comments  on  whether  interests  of  the 
public  or  landowners  would  be  affected 
by  underground  mining  within  100  feet 
of  the  outside  line  of  the  right-of-way  for 
State  Highway  133.  If  such  interests  are 
protected,  an  exception  to  unsuitability 
Criterion  No.  3  may  be  made  under  43 
CFR  3461.5(c)(2](iii),  after  public  notice 
and  hearing. 

Substantive  comments,  whether 
written  or  oral,  will  receive  equal 
consideration  prior  to  any  lease  offering. 

The  Draft  Environmental  Assessment 
and  Maximum  Economic  Recovery 
Report  are  available  from  the 
Uncompahgre  Basin  Resource  Area 
office  upon  request. 

A  copy  of  the  Draft  Environmental  • 
Assessment,  the  Maximum  Economic 
Recovery  Report,  the  case  file,  and  the 
comments  submitted  by  the  public, 
except  those  portions  identified  as 
proprietary  by  the  commenter  and 
meeting  exemptions  stated  in  the 
Freedom  of  Information  Act,  will  be 
available  for  public  inspection  at  the 
Colorado  State  O^ice,  2850  Youngfield 
Street,  Lakewood,  Colorado. 

Dated:  April  6, 1992. 

Richard  D.  Tate, 

Chief.  Mining  Law  and  Solid  Minerals 
Adjudication  Section. 

[FR  Doc.  92-8293  Filed  4-9-92;  8:45  am] 
BILUfMI  CODE  431«-g»4l 


[NV020-4320-02] 

Winnemucca  DIatrict  Grazing  Advisory 
Board  Mooting 

summary:  Notice  is  hereby  given  in 
accordance  with  Public  Law  92-463  that 
a  meeting  of  the  Winnemucca  District 
Advisory  Council  will  be  held  on 
Thursday,  May  21, 1992.  The  meeting 
will  be  from  10  a.m.  to  3  p.m.  in  the 
conference  room  of  the  Bureau  of  Land 
Management  Office  at  705  East  4th 
Street,  Winnemucca,  Nevada  89445. 

The  agenda  for  the  meeting  will 
include: 

1.  Update  of  the  Black  Rock/High 
Rock  NCA  Proposal. 

2.  Pine  Forest  Recreation  Management 
Plan. 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral 
statements  to  the  council  at  2  p.m.  or  file 
written  statements  for  the  councils 
consideration.  Anyone  wishing  to  make 
an  oral  statement  must  notify  the 
District  Manager  by  May  15, 1992. 
Depending  on  the  number  of  persons 
wishing  to  make  oral  statements,  a  per 
person  time  limit  may  be  established  by 
the  District  Manager. 

Summary  minutes  of  the  Council 
meeting  will  be  maintained  in  the 
District  Office  and  will  be  available  for 
public  inspection,  (during  regular 
business  hours)  within  30  days  following 
the  meeting. 

Dated:  April  3, 1992. 

Ron  Weaker, 

District  Manager. 

[FR  Doc.  92-8265  Filed  4-9-92;  8:45  am] 

WLUNQ  CODE  4310-HC-M 


[10-010-02-4212-13;  101-276201 

Notice  of  Realty  Action— IDI-27620; 
Exchange  of  Public  and  Private  Lands 
in  Ada  County,  Idaho 

summary:  The  following  described 
public  lands  have  been  determined  to  be 
suitable  for  disposal  by  exchange  under 
Sec.  206  of  the  Federal  Land  Policy  and 
Management  Act  of  October  21, 1976  (43 
U.S.C.  1716): 

Boise  Meridian 
T.  2  N..  R.  1  E., 
sec.  13.  SEViiNEV^; 

Containing  40  acres,  more  or  less. 

In  exchange  for  the  above  described 
public  lands,  the  BLM  proposes  to 
acquire  the  following  described  private 
lands  from  Thomas  T.  Nicholson: 

Boise  Meridian 
T.2N.,R2E., 
sec.  2a  SWy4SEV^: 

Containing  40  acres,  more  or  less. 
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The  purpose  of  this  exchange  is  to 
dispose  of  a  parcel  of  public  land  that 
possesses  very  little  resource  value  and 
that  is  difficult  and  uneconomic  to 
manage  in  exchange  for  a  parcel  of 
private  land  that  aids  in  blocking  up 
public  lands  and  provides  legal  access 
to  public  lands  for  recreation  purposes. 
The  public  interest  will  be  well  served 
by  the  completion  of  this  exchange. 

The  values  of  the  lands  to  be 
exchanged  are  equal. 

DATES:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager  at  the  address  shown  below. 
ADDRESSES:  Comments  should  be  sent 
to  the  District  Manager,  Bureau  of  Land 
Management,  Boise  District,  3948 
Development  Avenue,  Boise,  Idaho 
83705.  Objections  to  this  proposal  will 
be  reviewed  by  the  State  Director,  who 
may  sustain,  modify,  or  vacate  this 
realty  action.  In  the  absence  of  any 
adverse  comments,  this  realty  action 
will  become  the  final  determination  of 
the  Department  of  Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Sullivan,  Bruneau  Resource  Area 
Realty  Specialist  at  (208)  384-3338.  The 
Environmental  Assessment  is  available 
for  review  at  the  above  address. 
SUPPLEMENTARY  INFORMATION: 
Publication  of  this  notice  in  the  Federal 
Register  segregates  the  public  lands 
from  operation  of  the  public  land  laws 
and  mining  laws,  but  not  the  mineral 
leasing  laws.  The  segregative  effect  will 
end  upon  issuance  of  patent  or  two  (2) 
years  from  the  date  of  publication, 
whichever  occiirs  first. 

Lands  to  be  transferred  from  the 
United  States  will  be  subject  to  the 
reservation  to  the  United  States  of  a 
right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States.  Act  of  August  30, 1890  (43 
U.S.C.  945). 

Dated:  March  31. 1992. 

Rodger  E.  Schmitt 
Associate  District  Manager. 

[FR  Doc.  92-8266  Filed  4-9-92;  8:45  am] 
BILUNG  CODE  4310-GO-M 


[10-060-02-4212-11;  IDi-27169] 

Realty  Action;  Public  Lands  in 
Clearwater  County;  Idaho 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Recreation  and  Public  Purposes 
Act  classification. 


summary:  The  following  described 
public  lands  in  Clearwater  County, 

Idaho,  have  been  examined  and  found 
suitable  for  classification  for 
conveyance  to  the  Idaho  Water 
Resource  Board  (IWRB)  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  as  amended  (43  U.S.C.  869 
et  seq.): 

Boise  Meridian.  Idaho 
T.  37  N..  R.  1  E.. 

Sec.  34,  Portion  of  Lot  6. 

Containing  17  acres,  more  or  less. 

IWRB  proposes  to  use  the  land  for 
construction  and  operation  of  a 
hydroelectric  power  project  that  would 
use  water  from  a  conduit  constructed  by 
the  Corps  of  Engineers  to  carry  water 
from  the  Corps'  Dworshak  Reservoir  on 
the  North  Fork  Clearwater  River  to  two 
Corps-built  fish  hatcheries  downstream. 
The  power  project  would  be  authorized 
under  a  license  exemption  by  the 
Federal  Energy  Regulatory  Commission 
(FERC).  Only  those  lands  within  the 
above-described  parcel  required  for 
project  development  would  be 
conveyed. 

This  action  is  consistent  with  current 
BLM  land  use  planning.  The  site  is  not 
considered  to  be  of  national  significance 
and  is  physically  suitable  for 
hydroelectric  power  generation.  The 
conduit  and  distribution  tank  on  which 
the  power  plant  is  proposed  to  be  built 
have  been  constructed  on  the  subject 
public  land  under  a  right-of-way 
reservation  (IDI-26993)  issued  by  the 
Bureau  of  Land  Management  to  the 
Corps  of  Engineers.  The  pipeline  was 
installed  to  provide  a  water  supply  from 
Dworshak  Dam  to  the  Dworshak 
National  Fish  Hatchery  and  the  new 
Clearwater  Fish  Hatchery  located  at  the 
confluence  of  the  North  Fork  and  the 
Clearwater  River.  The  Corps  does  not 
object  to  the  installation  of  power 
generation  facilities  by  IWRB,  using  the 
existing  conduit  and  distribution  tank, 
conditioned  on  their  approval  of  the 
final  design  of  the  project. 
SUPPLEMENTARY  INFORMATION:  FERC 
issued  a  Preliminary  Permit  to  IWRB  on 
July  25. 1991,  securing  IWRB's  priority 
position  prior  to  tiling  an  application  for 
exemption  ti'om  licensing.  Subsequently, 
two  requests  for  rehearing  have  been 
tiled  with  FERC;  therefore,  following  this 
classification  action,  no  action  to 
convey  the  subject  public  lands  to  IWRB 
for  hydroelectric  power  generation 
purposes  would  be  taken  prior  to 
rehearing  before  the  Commission  that 
would  uphold  the  initial  decision  in 
favor  of  IWRB. 

The  lands  are  currently  withdrawn  by 
FERC  for  hydropower  purposes:  Power 


Project  No.  10819  (IWRB)  and  Power 
Project  No.  10830  (Nez  Perce  Tribe).  This 
classitication  action  is  not  in  conflict 
with  FERC's  withdrawals  and  FERC  has 
no  objection  to  this  classitication  action, 
provided  patent  would  contain  a  section 
24  reservation  under  the  Federal  Power 
Act. 

When  issued,  the  patent  will  be 
subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  thereon  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States,  Act  of  August  30, 
1890  (43  use  945), 

3.  All  minerals  shall  be  reserved  to  the 
United  States.  Such  resources  will  not 
be  subject  to  exploration,  prospecting, 
mining  and  removal  under  applicable 
law. 

4.  A  right-of-way  reservation  to  the 
Corps  of  Engineers  for  road  and  pipeline 
purposes,  issued  under  the  Act  of 
October  21. 1976. 

5.  A  power  reservation  under  section 
24  of  the  Federal  Power  Act  of  June  10, 
1920. 

6.  A  reservation  of  right-of-way  for 
public  access  and  use  by  the  people  of 
the  United  States  on  a  strip  of  land  20 
feet  wide  within  the  Corps  of  Engineers’ 
pipeline  route  and  roadway  along  the 
North  Fork  Clearwater  River. 

Publication  of  this  notice  in  the 
Federal  Register  segregates  the  public 
lands  from  all  other  forms  of 
appropriation  under  the  public  land 
laws  including  the  general  mining  laws 
and  mineral  leasing  laws.  A  final 
determination  of  this  proposed  decision 
will  be  made  upon  completion  of  the 
environmental  analysis  which  will 
include  clearances  for  archaeology,  and 
threatened  and  endangered  plants  and 
animals. 

FOR  ADDITIONAL  INFORMATION:  Contact 
Kay  Miller  at  (208)  962-3245.  or  at  the 
Cottonwood  Resource  Area  Office,  Rt.  3, 
Box  181,  Cottonwood.  Idaho  83522. 
DATES  AND  ADDRESSES:  For  a  period  of 
45  days  from  the  date  of  publication  of 
this  notice,  interested  persons  may 
submit  comments  regarding  the 
proposed  classitication  to  the  District 
Manager.  Coeur  d’Alene  District  Office, 
1808  North  Third  Street,  Coeur  d’Alene. 
Idaho  83814.  Any  adverse  comments 
will  be  reviewed  by  the  State  Director 
who  may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
adverse  comments,  the  classification 
will  become  etiective  60  days  from  date 
of  publication. 
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Dated:  April  2, 1992. 

Fritz  U.  Rennebaum, 

District  Manager. 

(FR  Doc.  92-8271  Filed  4-S-92: 8:45  am] 
BILUNO  cooe  4310-GO-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing  in 
the  National  Register  were  received  by 
the  National  Park  Service  before  March 
28. 1992.  Pursuant  to  §  60.13  of  36  CFR 
part  60  written  comments  concerning  the 
significance  of  these  properties  under 
the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park 
Service.  P.O.  Box  37127,  Washington.  DC 
20013-7127.  Written  comments  should 
be  submitted  by  April  27, 1992. 

Carol  D.  Shull, 

Chief  of  Registration.  National  Register. 

ALASKA 

Matanuska-Susitna  Borough-Census  Area 
Camp  Regalvista,  Atop  Curry  Ridge.  Mile 
137.2,  Parks  Hwy.,  Talkeetna  vicinity, 
92000424 

Sitka  Borough-Census  Area 

Hanlon-Osbakken  House,  419  Lincoln  St., 
Sitka,  92000404 

Murray  Apartments  and  Cottages,  200,  204 
and  206  Seward.  Sitka,  92000402 

Arkansas 

Ashley  County 

First  United  Methodist  Church,  204  S.  Main, 
Hamburg.  92000388 

California 
Santa  Crux  County 

Davenport  fail,  1  Center  St..  Davenport, 
92000422 

Veterans  Memorial  Building,  842 — 846  Front 
St..  Santa  Cruz.  92000423 


Hartford  County 

Allen's  Cider  Mill,  7  Mountain  Rd.,  Granby, 
92000389 

Hayes,  Samuel  II,  House,  67  Barndoor  Hills 
Rd.,  Granby,  92000390 
West  Granby  Historic  District,  Broad  Hill, 
Hartland,  W.  Granby  and  Simsbury  Rds. 
and  Day  St.  S..  Granby.  92000385 

Litchfield  County 

Merritt  Beach  S'Son  Building,  30  Bridge  St.. 
New  Milford,  92000403 


Florida 

Indian  River  County 

Vera  Theatre,  2036  14th  Ave.,  Vero  Beach, 
92000421 

Pinellas  County 

Ingleside,  333  S.  Bayshore  Blvd.,  Safety 
Harbor.  92000405 

GEORGIA 

Ben  Hill  County 

Fitzgerald  Commercial  Historic  District, 
Roughly  bounded  by  Ocmulgee,  Thomas, 
Magnolia  and  Lee  Sts.,  Ben  Hill,  92000383 

Emanuel  County 

Coleman,  James,  House.  323  N.  Main  St., 
Swainsboro,  92000384 

IDAHO 

Bonneville  County 

Sealander,  Carl  S.  and  Lizzie,  Farmstead 
(New  Sweden  andRiverview  Farmsteads 
and  Institutional  Buildings  MPS),  W  end 
St.  lohn  Rd.,  Idaho  Falls,  92000414 

Boimdary  County 

North  Side  School  (Public  School  Buildings 
in  Idaho  MPS),  218  W.  Commanche, 
Bonners  Ferry,  92000417 

Gem  County 

Ola  School  (Public  School  Buildings  in  Idaho 
MPS).  5  Ola  School  Rd..  Ola,  92000415 

Kootenai  County 

Sherman  Park  Addition,  Bounded  by  Garden 
Ave.,  Hubbard  St.^  Lakeshore  Dr.  and  Park 
Dr.,  Coeur  d’Alene,  92000418 

Treaty  Rock,  N.  of  I-^,  ME.  of  Spokane  R. 
Falls,  Post  Falls  vicinity,  92000420 

Latab  County 

Moscow  High  School  (Public  School 
Buildings  in  Idaho  MPS),  410  3rd  E., 
Moswod,  92000416 

Nez  Perce  County 

-  Thompson.  Gaylord,  House,  1824  Seventeenth 
Ave.,  Lewiston,  92000419 

Twin  Falls  County 

Lincoln  Street  Electric  Streetlights,  105, 120, 
147, 174, 189, 210, 217,  242, 275  and  290 
Lincoln  St.,  Twin  Fails,  92000413 

IOWA 


KANSAS 
Lyon  County 

Harris-Borman  House,  827  Mechanic, 
Emporia,  92000431 

Keebler-Stone  House,  831  Constitution  St., 
Emporia,  92000387 

Shawnee  County 

Giles-Nellis  House.  915  SW.  Munson, 
Topeka.  92000432 


MASSACHUSETTS 

Barnstable  County 

Eldredge  Public  Library,  564  Main  St., 
Chatham.  92000430 

NORTH  DAKOTA 

Grand  Forks  County 

North  Dakota  Mill  and  Elevator,  1823  Mill 
Rd.,  Grand  Forks.  92006433 

Morton  County 

Fort  Abraham  Lincoln  State  Park  District, 
Along  ND 1806  at  jet.  of  Missouri  and  Heart 
Rivers,  Mandan,  92000434 

PENNSYLVANIA 

Adams  County 

Zeigler,  John,  Farm  House,  1281  Mountain 
Rd.,  Latimore  Township,  York  Springs, 
92000395 

Berks  County 

Gehman,  John,  Farm  (Farms  in  Berks  County 
MPS),  Township  Rd.  N  of  Harlem,  Hereford 
Township,  Seisholtzville  92000398 

Ridgewood  Farm  (Farms  in  Berks  County 
MPS),  Jet.  of  PA  724  and  1-176,  Cumru 
Township,  Seyfert,  92000399 

Bradford  County 

Towanda  Historic  District,  Roughly  bounded 
by  Elizabeth,  Fourth  and  Kingsbury  Sts. 
and  the  Susquehanna  R.,  Towanda, 
92000394 

Bucks  County 

Slate  Hill  Cemetery.  Jet.  of  Yardley — 
Morrisville  Rd.  and  Mahlon  Dr.,  Lower 
Makefield  Township,  Morrisville  vicinity, 
92000397 

Cambria  County 

Berwind — White  Mine  40  Historic  District, 
Roughly  bounded  by  the  boney  pile.  Eureka 
No.  40  mine  site.  Scalp  Level  Borough  line 
and  Berwind — White  Farmstead,  Scalp 
Level,  92000392 

Chester  County 

Birchrunville  Historic  District,  Jet.  of  Flowing 
Springs  Rd.  and  Schoolhouse  Ln.,  West 
Vincent  Township,  Birchrunville,  92000401 

Fayette  County 

Brown — Moore  Blacksmith  Shop,  0.1  mi.  W 
of  PA  4020,  Luzerne  Township, 
Merrittstown,  92000393 

Huntingdon  County 

Robertsdale  Historic  District  (Industrial 
Resources  of  Huntingdon  County  MPS), 
Roughly  bounded  by  USGS 1840  contour 
line,  S.  Main,  Wood,  Lincoln.  Cliff  and 
Cherry  Sts.,  Wood  Township,  Robertsdale, 
92000391 

Indiana  County 

Saltsbury  Historic  District,  Roughly,  W  of 
Plum  and  Walnut  Alleys  to  Kiskiminetas 
R.,  Saltsburg.  92000386 

Lehigh  County 

Schlicher,  George  F..  Hotel,  lOS-107  S.  Main 
St.,  Alburtis,  92000396 


Sonoma  County 

Sonoma  Plaza  (Boundary  Increase),  Area 
surrounding  town  plaza,  Sonoma,  92000293 

Connecticut 


Johnson  County 

Rose  Hill,  1415  E.  Davenport  St.,  Iowa  City, 
92000425 

Monroe  County 

Saint  Patrick's  Roman  Catholic  Church,  US 
34  W.  of  Albia,  Aibia  vicinity,  92000426 
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Philadelphia  County 

St.  Anthony  de  Padua  Parish  School,  2317- 
2333  Carpenter  St..  Philadelphia,  92000400 

TENNESSEE 

Anderson  County 

Bear  Creek  Road  Checking  Station  (Oak 
Ridge  MPS),  ]ct.  of  S.  Illinois  Ave.  and  Bear 
Creek  Rd,  Oak  Ridge,  92000411 

Bethel  Valley  Road  Checking  Station  (Oak 
Ridge  MPS),  Jet.  of  Bethel  Valley  and 
Scarboro  Rds.,  Oak  Ridge.  92000410 

Freels  Cabin  (Oak  Ridge  MPS),  Freels  Bend 
R(L.  Oak  Ridge.  92000407 

Dyer  County 

Cordon— Oak  Streets  Historic  District 
(Dyersburg  MPS),  107-302  Gordon  and  114- 
305  Oak  Sts.,  and  W  side  711-731  Sampson 
Ave.,  Dyersburg,  92000428 

Troy  Avenue  Historic  District  (Dyersburg 
MPS),  827-1445  Troy  Ave.,  W  side. 
Dyersburg.  92000429 

Roane  County 

Jones,  George,  Memorial  Baptist  Church 
(Oak  Ridge  MPS),  Blair  Rd..  Oak  Ridge. 
9200040B 

New  Bethel  Baptist  Church  (Oak  Ridge 
MPS),  Bethel  Valley  Rd.,  Oak  Ridge, 
92000409 

Oak  Ridge  Turnpike  Checking  Station  (Oak 
Ridge  MPS),  Oak  Ridge  Tpk.,  Oak  Ridge, 
92000412 

Upton  County 

South  Main  Street  Historic  District,  Roughly 
bounded  by  S.  Main  St.,  Sherrod  Ave.,  S. 
Maple  St.  and  Sanford  and  Lauderdale 
Aves.,  Covington.  92000427 

WISCONSIN 

Dane  County 

Mazomanie  Downtown  Historic  District,  1- 
118  Brodhead,  2-48  Hudson,  37-105 
Crescent  and  113  E.  Exchange  Sts., 
Mazomanie,  92000406 


INTERSTATE  COMMERCE 
COMMISSION 

Intent  to  Engage  In  Compensated 
Intercorporate  Hauling  Operations 

April  7. 1992. 

This  is  to  provide  notice  as  required 
by  49  U.S.C.  10524(b)(l]  that  the  named 
corporations  intend  to  provide  or  use 
compensated  intercorporate  hauling 
operations  as  authorized  in  49  U.S.C. 
10524(b). 

1.  Parent  corporation  and  address  of 
principal  office: 

Brunswick  Corporation,  a  Delaware 
Corporation,  One  Brunswick  Plaza, 
Skokie,  Illinois  60077. 

2.  Wholly  owned  subsidiaries  which 
will  participate  in  the  operations: 

Sea  Ray  Boats,  Inc.,  a  Tennessee 
Corporation. 

Starcraft  Power  Boats  Corporation,  a 
Delaware  Corporation. 


1.  Parent  corporation  and  address  of 
principal  office: 

North  Cost  Container  Corp.  (Ohio 
corporation),  8806  Crane  Avenue, 
Cleveland,  Ohio  44105. 

2.  Wholly  owned  subsidiary  which 
will  participate  in  the  operations,  and 
state  of  incorporation: 

S.T.C  Transportation.  Inc.  (Ohio 
corporation). 

Sidney  L.  Striddend,  )r.. 

Secretary. 

[FR  Doc.  92-8307  Filed  4-9-92;  8:45  am] 
BILUNG  CODE  7035-01-M 


[Finance  Docket  No.  32003] 

Burlington  Northern  Railroad  Co.— 
Purchase  Exemption— Soo  Line 
Rairoad  Co. 

agency:  Interstate  Commerce 
Commission. 

action:  Notice  of  exemption. 

summary:  Under  49  U.S.C.  10505,  the 
Commission  exempts  from  the  prior 
approval  requirements  of  49  U.S.C, 

11343,  et  seq.,  Burlington  Northern 
Railroad  Company's  purchase  of  a  rail 
line  presently  owned  by  Soo  Line 
Railroad  Company.  The  line  extends 
from  Ortonville,  MN  (Mile  Post  600.7)  to 
Appleton,  MN  (Mile  ^st  578.93),  a 
distance  of  approximately  21.8  miles. 

The  exemption  is  subject  to  standard 
employee  protective  conditions. 

DATES:  This  exemption  will  be  effective 
on  May  10, 1992.  I^titions  to  stay  must 
be  filed  by  April  20, 1992,  and  petitions 
for  reconsideration  must  be  filed  by 
April  30, 1992. 

ADDRESSES:  Send  pleadings  referring  to 
Finance  Docket  No.  32003  to: 

(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  Washington,  DC  20423. 

(2)  Petitioners'  representative: 

Edmund  W.  Burke,  3800  Continental 

Plaza,  777  Main  Street.  Fort  Worth,  TX 
76102. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettmar,  (202)  927-5660.  (TDD 
for  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc.,  room  2229,  Interstate 
Commerce  Commission  Building, 
Washington,  DC  20423.  Telephone:  (202) 
289-4357/4359.  (Assistant  for  the  hearing 
impaired  is  available  through  TDD 
services  (202)  927-5721.) 

Decided:  April  2, 1992. 


By  the  Commission,  Chairman  Philbin,  Vice 
Chairman  McDonald,  Commissioners 
Simmons,  Phillips,  and  Emmett 
Sidney  L.  Stiidtland.  Jr., 

Secretary. 

[FR  Doc.  92-8308  Filed  4-9-92:  8:45  am] 

BILUNO  CODE  703S41-M 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

Intent  to  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Construction  of  a 
Federal  Correctional  Institution  In 
Edgefield,  Edgefield  County,  SC 

agency:  Bureau  of  Prisons,  Justice. 
action:  Notice  of  Intent  to  prepare  a 
Draft  Environmental  Impact  Statement 
(DEIS). _ 

summary: 

Proposed  Action 

The  U.S.  Department  of  Justice, 

Federal  Bureau  of  Prisons  has 
determined  that  a  new  Federal 
Correctional  Institution  (FCI)  is  needed 
in  its  system.  A  number  of  options  in 
and  around  Edgefield,  South  Carolina 
will  be  evaluated.  The  proposal  calls  for 
the  construction  of  a  1600  bed  facility  to 
house  individuals  with  a  low  security 
level. 

Additionally,  the  site  would  be  used 
for  road  access,  inmate  housing, 
administration,  programs  and  services, 
parking  and  support  facilities.  Enclosed 
and  secure  exercise  areas  would  be 
included  in  the  facility. 

In  the  process  of  evaluating  die  tract 
of  land,  several  aspects  will  receive  a 
detailed  examination  including  utilities, 
traffic  patterns,  noise  levels,  visual 
intrusion,  threatened  and  endangered 
species,  cultural  resources,  and  socio¬ 
economic  impacts. 

Alternatives 

In  developing  the  DEIS,  the  options  of 
no  action  and  alternative  sites  for  the 
proposed  facility  will  be  fully  and 
thoroughly  examined. 

Scoping  Process 

During  the  preparation  of  the  DEIS, 
there  will  be  numerous  opportunities  for 
public  involvement  in  order  to 
determine  the  issues  to  be  examined.  A 
scoping  meeting  will  be  held  at  a 
location  convenient  to  the  citizens  of 
Edgefield  County.  The  meeting  will  be 
well  publicized  and  will  be  held  at  a 
time  which  will  make  it  possible  for  the 
public  and  interested  agencies  or 
organizations  to  attend.  In  addition,  a 
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number  of  informal  meetings  have 
already  been  held  and  will  be  continued 
by  representatives  of  the  Bureau  of 
Prisons  with  interested  community 
leaders,  ofHcials,  and  citizens. 

DEIS  Preparation 

Public  notice  will  be  given  concerning 
the  availability  of  the  DEIS  for  public 
review  and  comment. 

Address 

Questions  concerning  the  proposed 
action  and  the  DEIS  can  be  answered 
by:  Natalie  A.  Landy,  Site  Selection 
Specialist,  Federal  Bureau  of  Prisons, 
320  First  Street,  NW.,  Washington,  DC 
20534,  (202)  307-0817. 

Dated:  April  6, 1992. 

Patricia  K.  Sledge, 

Chief,  Site  Selection  and  Environmental 
Review. 

[FR  Doc.  92-6297  Filed  4-9-92;  8:45  am] 
BILUNQ  CODE  441IM>5-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-26,281] 

Shell  Oil  Co.  et  aU  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adlustment 
Assistance 

In  the  matter  of  Shell  Offshore, 
Incorporated,  New  Orleans,  Louisiana  and 
operating  at  the  following  subject  locations: 
TA-W-26,281A,  Venice,  Louisiana;  TA-W- 
26,281B,  Harvey,  Louisiana;  TA-W-26,281C, 
Morgan  City,  Louisiana;  TA-W-26,281D, 
Fou^on,  Louisiana;  TA-W-26,281E, 
Galveston,  Texas;  TA-W-26, 305,  Shell  Oil 
Company,  Administration,  Houston,  Texas 
and  operating  in  the  following  states  and 
locations:  TA-W-26,305A  New  York,  TA-W- 
26,3058  New  Jersey,  TA-W-28,305C  Illinois, 
TA-W-26.305D  Washington,  TA-W-26, 305E 
District  of  Columbia;  TA-W-26,307  Shell  Oil 
Company  Development  Houston,  Texas;  TA¬ 
W-26,309  Shell  Oil  Company  Products 
Organization,  Houston,  Texas;  and  TA-W- 
26,310  Shell  Oil  Company,  Shell  Western 
E&P,  Incorporated,  Headquartered  in 
Houston,  Texas  and  operating  at  various 
locations  in  the  following  states:TA-W- 
26,310A  Alaska,  TA-W-26,310B  California, 
TA-W-26,310C  Colorado,  TA-W-26,310D 
Louisiana,  TA-W-26,310E  Michigan,  TA-W- 
26,310F  Montana,  TA-W-26,310G  Oklahoma, 
TA-W-26,310H  Texas  (except  Houston). 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Determinations  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  December  13, 1991, 
applicable  to  workers  of  the  Shell  Oil 
Company’s  Administration, 


Development  and  Products  Organization 
in  Houston,  Texas:  Shell  Offshore,  Inc., 
in  New  Orleans,  Louisiana  and  Shell 
Western  E&P  in  Houston,  Texas  and 
operating  at  the  above  cited  States.  The 
Notice  was  published  in  the  Federal 
Register  on  December  27, 1991  (56  FR 
67104).  The  Notice  was  subsequently 
amended  on  January  17, 1992  to  include 
additional  States  and  the  District  of 
Columbia  under  petition  TA-W-26,305, 
The  amendment  was  published  in  the 
Federal  Register  of  January  31, 1992  (57 
FR3800). 

At  the  request  of  the  State  Agency  the 
Department  reviewed  its  notice  of 
determinations.  New  information  hrom 
the  company  reveals  that  worker 
separations  occurred  in  other  Louisiana 
locations  which  supported  the  offshore 
drilling  of  Shell  Offshore,  Inc. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers  of 
who  were  affected  by  increased  imports 
of  crude  oil  and  natural  gas. 

The  amended  notice  applicable  to 
TA-W-26,281  is  hereby  issued  as 
follows: 

All  workers  of  Shell  Oil  Company,  Shell 
ORshore,  Inc.,  New  Orleans,  Louisiana; 
Venice,  Louisiana;  Harvey,  Louisiana; 

Morgan  City,  Louisiana;  Fourchon,  Louisiana; 
and  Galveston,  Texas  (TA-W-26,281A-F) 
and  Shell  Oil  Company  Administration  and 
E&P,  Houston,  Texas  and  operating  in  the 
following  States  and  locations.  New  York, 
New  Jersey,  Illinois,  Washington  and  the 
District  of  Columbia  (TA-W-26,305A-E)  and 
Shell  Oil  Company,  Development,  Houston, 
Texas  (TA-W-26,307)  and  Shell  Oil 
Company,  Shell  Western  E&P,  Inc.,  Houston, 
Texas  and  operating  in  Alaska,  California, 
Colorado,  Louisiana,  Michigan,  Montana, 
Oklahoma  and  Texas  except  Houston  (TA¬ 
W-26,310)  who  became  totally  or  partially 
separated  &om  employment  on  or  after 
September  15, 1991  are  eligible  to  apply  for 
adjustment  assistance  tmder  Section  223  of 
the  Trade  Act  of  1974. 

I  further  determine  that  all  workers  at 
Shell  Products  Organization, 
headquartered  in  Houston,  Texas  (TA¬ 
W-26,309)  are  denied  eligibility  to  apply 
for  adjustment  assistance  under  Section 
223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  2nd  day  of 
April  1992. 

Marvin  M.  Fooks, 

Director,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  92-8338  Filed  4-9-92;  8:45  am] 
BILLINa  CODE  4510-3(MI 


Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction;  General  Wage 
Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes 
of  laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931,  as 
amended  (46  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
pajonent  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  beneHts 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in 
that  section,  because  the  necessity  to 
issue  current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifrcations  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice  is 
received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
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applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance 
of  the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
publish^  herein,  and  which  are 
contained  in  the  Government  Printing 
Ofnce  (GPO)  document  entitled 
''General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,”  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations.  200  Constitution 
Avenue  NW.,  room  S-3014,  Washington, 
DC  20210. 

Supersedeas  Decisions  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  being 
superseded  and  their  date  of  notice  in 
the  Federal  Register  are  listed  with  each 
State.  Supersedeas  decision  numbers 
are  in  parentheses  following  the  number 
of  the  decisions  being  superseded. 

Nevada: 

NV91-3  (Feb.  22,  1991)  p.  All. 
(NV91-0). 

Utah: 

UT91-10  (Feb.  22.  1901)  p.  All. 
(UT91-20). 

UT91-14  (Feb.  22.  1991)  p.  All. 
(UT91-20). 

UT91-ia  (Feb.  22.  1991)  p.  AIL 
(UT91-20). 


Mcxlifications  to  General  Wage 
Determination  Decisions 

The  numbers  of  the  decisions  listed  in 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts”  being  modified 
are  listed  by  Volume,  State,  and  page 
number(s).  Dates  of  publication  in  ffie 
Federal  Register  are  in  parentheses 
following  the  decisions  being  modified. 

Volume  I 

Georgia: 

GA91-3  (Feb.  22. 1991) _ p.  All. 


GA91-31  (Feb.  22. 1991) .  p.  All. 

New  Jersey: 

NJ91-2  (Feb.  22. 1991) . .  p.  701.  pp. 

707-706,  pp. 
718-720. 

Pennsylvania: 

PA81-15  (Feb.  22. 1991) _  p.  All. 

PA91-22  (Feb.  22. 1991) .  p.  1111.  pp. 

1112, 1115, 
p.  1117, 

Volume  II 

Indiana: 

IN91-3  (Feb.  22. 1991) -  p.  279,  p.  280. 

IN91-8  (Feb.  22. 1991) .  p.  315,  p.  316. 

Kansas: 

KSOl-8  (Feb.  22. 1991) .  p.  All. 

Michigan: 

MI91-1  (Feb.  22. 1991) - p.  441.  p.  443. 

MI91-2  (Feb.  22. 1991) - p.  461.  p.  463. 

Volume  ni 

California: 

CA91-1  (Feb.  22, 1991) . «...  p.  All. 

CA91-2  (Feb.  22, 1991) _  p.  All. 

Montana: 

MT91-2  (Feb.  22. 1901) _ p.  AIL 

Oregon: 

OR91-1  (Feb.  22, 1991) .  p.  All. 


General  Wage  Determination 
Publication 

General  wago  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  “General 
Wage  Determinations  Issued  Under  The 
Davis-Bacon  And  Related  Acts”.  Hiis 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  finm:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202)  783- 
323a 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s]  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  three  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  on  or  about 
January  1)  which  includes  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC  this  eth  day  of 
April  1992. 

Alan  L.  Moss, 

Director,  Division  of  Wage  Determinations. 
[FR  Doc.  92-8229  Filed  4-9-92:  8:45  am] 
•ItUNO  CODE  4S10-27-M 


Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  92-20; 
Exemption  Application  No.  D-8862,  et  at.) 

Grant  of  Individual  Exemptions; 

Citizens  Federal  Bank,  F.S.B,,  et  at. 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  1966  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts 
and  representations.  The  applications 
have  been  available  for  public 
inspection  at  the  Department  in 
Washington,  DC.  The  notices  also 
invited  interested  persons  to  submit 
comments  on  the  requested  exemptions 
to  the  Department.  In  addition  the 
notices  stated  that  any  interested  person 
might  submit  a  written  request  that  a 
public  hearing  be  held  (where 
appropriate).  The  applicants  have 
represented  that  they  have  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  public 
comments  and  no  requests  for  a  hearing, 
unless  otherwise  stated,  were  received 
by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No.  4 
of  1978  (43  FR  47713,  October  17. 1978) 
transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 
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(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Citizens  Federal  Bank,  F.S3.  (Citizens) 
Located  in  Dayton,  CNiio 

[Prohibited  Transaction  Exemption  92-20; 
Exemption  Application  No.  D-8862] 

Exemption 

The  restrictions  of  section  406(a]  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  die 
Code,  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  sale  by  Citizens  of  its  holding 
company's  common  stock  to  the 
Simplified  Employee  Pension  Plans 
(SEPs)  and  Keogh  Plans  (Keoghs)  for 
which  Citizens  serves  as  custodian,  as 
part  of  an  initial  issue  of  such  stock;  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  sale  by  Citizens  of  its  holding 
company’s  common  stock  to  the 
individual  retirement  accounts  (IRAs)  ^ 
for  which  Citizens  serves  as  custodian, 
as  part  of  an  initial  issue  of  such  stock, 
provided  the  SEPs,  Keoghs  and  IRAs 
pay  no  more  than  the  fair  market  value 
of  the  stock  on  the  date  of  the  sale.  The 
exemption  is  also  subject  to  the 
following  conditions:  (1)  The  decision  to 
purchase  the  stock  of  the  holding 
company  will  be  made  by  IRA,  SEP  and 
Keogh  customers  as  part  of  a  range  of 
investment  choices,  and  Citizens  has  no 
discretion  over  such  decision;  (2)  no  fees 
or  commissions  will  be  paid  by  the 
purchasers  with  respect  to  the 
transaction;  (3)  no  more  than  25%  of  the 
assets  of  any  IRA,  Keogh  or  SEP  will  be 
invested  in  ^e  stock  in  connection  with 
the  initial  offering;  and  (4)  the  purchase 
price  of  the  stock  will  be  determined  by 
independent  appraisal,  and  must  be 
approved  by  the  Office  of  Thrift 
Supervision. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
January  8, 1992  at  57  FR  704. 

Notice  to  Interested  Persons:  The 
applicant  represents  that  it  was  unable 
to  comply  with  the  notice  to  interested 
persons  requirement  within  the  time 
frame  stated  in  its  application.  However, 


>  Pursuant  to  29  C34t  2510  J-Z(d),  there  is  no 
jurisdiction  with  respect  to  the  IRAs  under  Title  I  of 
the  Act.  However,  there  is  jurisdiction  under  Title  n 
of  the  Act  pursuant  to  section  4975  of  the  Code. 


the  applicant  has  represented  that  it 
notified  all  interested  persons,  in  the 
manner  agreed  upon  between  the 
applicant  and  the  Department,  by 
February  25, 1992.  Interested  persons 
were  informed  that  they  had  until  March 
26, 1992  to  comment  with  respect  to  the 
proposed  exemption.  No  comments  were 
received  by  the  Department. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-88^.  (The  is  not  a 
toll-free  number.) 

Amgen  Retirement  and  Savings  Plan 
(the  Plan)  Located  in  Thousand  Oaks, 
California 

[Prohibited  Transaction  Exemption  92-21; 
Exemption  Application  No.  D-8891] 

Exemption 

The  restrictions  of  sections  4(^(a),  406 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to  the  sale  by  the 
Plan  of  its  interest  in  a  Guaranteed 
Income  Contract  (the  GIC)  of  Mutual 
Benefit  Life  Insurance  Company  to 
Amgen,  Inc.,  a  party  in  interest  with 
respect  to  the  Plan,  provided  the 
following  conditions  are  satisfied:  (1) 
The  sale  is  a  one-time  transaction  for 
cash;  (2)  the  Plan  receives  no  less  than 
the  fair  market  value  of  the  GIC  at  the 
time  of  the  transaction;  (3)  the  Plan’s 
independent  fiduciary,  ^curity  Pacific 
National  Bank  (SIWB)  has  determined 
that  the  sales  price  is  not  less  than  the 
current  fair  market  value  of  the  GIC;  and 
(4)  SPNB  has  determined  that  the 
transaction  is  appropriate  for  the  Plan 
and  in  the  best  interests  of  the  Plan  and 
its  participants  and  beneficiaries. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
February  11, 1992  at  57  FR  5011. 

For  Further  Information  Contact;  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  523-8881.  (This  is  not  a 
toll-free  number.) 

EquitaUe  Life  Assurance  Society  of  the 
United  States  (Equitable)  Locat^  in 
New  Yoric,  New  Yoric 

[Prohibited  Transaction  Exemption  92-22; 
Exemption  Application  Nos.  D-8849,  D-8659, 
andD-8680] 

Exemption 

*1116  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code  by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 


to:  (1)  The  reallocation  of  certain  shared 
real  estate  investment  interests  (the 
Interests)  between  Equitable  and 
Equitable  Variable  Life  Insurance 
Company’s  (EVUCO)  General  Account 
and  Separate  Account  Nos.  143  and  174 
(the  Separate  Accounts),  single 
customer  accounts  established  pursuant 
to  a  group  annuity  contract  with  the 
International  Business  Machines  (IBM) 
Retirement  Plan  (the  Wan):  (2)  the 
reallocation  of  the  Granite  Rim  mortgage 
loan  (the  Granite  Rim  Mortgage)  from 
Equitable’s  General  Account  to  Separate 
Account  No.  174;  and  (3)  the  payments 
of  cash  from  Equitable’s  General 
Account  to  Separate  Account  No.  143; 
provided  that:  (a)  The  transactions  were 
on  terms  and  conditions  at  least  as 
favorable  to  the  Plan  as  those  between 
unrelated  parties;  (b)  Equitable  has  not 
represented  the  Plan  in  any  way  with 
regard  to  the  transactions;  (c)  the  Plan 
retained  Jackson-Cross  to  act  as 
independent  fiduciary  with  respect  to 
the  transactions;  and  (d)  Jackson-Cross 
concluded  that  the  transactions  were  in 
the  best  interests  of  the  Wan. 

Effective  Date:  This  exemption  will  be 
effective  December  27, 1990. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
February  11, 1992  at  57  FR  5012. 

For  Further  Information  Contact:  Ms. 
Jean  Anderson  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  number.) 

Fluidyne  Engineerii^  Corporation 
Pension  Trust  (the  P^)  Located  in  SL 
Paul,  Minnesota 

[Prohibited  Transaction  Exemption  92-23; 
Exemption  Application  No.  D-8770] 

Exemption 

The  restriction  of  section  406  (a), 

(b)(1),  and  (b)(2)  of  the  Act  and  the 
sanction  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(cKl)  (A)  through  (E)  of  the 
Code,  shall  not  apply  to:  (a)  The  loan  of 
$500,000  (the  Loan)  by  the  Plan  to 
Fluidyne  Engineering  Corporation  (the 
Employer),  a  party  in  interest  with 
respect  to  the  Plan;  and  (b)  the  personal 
guaranty  by  certain  officers  and 
shareholders  of  the  Employer  of  fifty 
percent  (50%)  of  the  outstanding  amount 
of  the  Loan  provide  that:  (1)  No  more 
than  25  percent  (25%)  of  ffie  assets  of  the 
Plan  are  involved  in  the  Loan;  (2)  the 
terms  cmd  conditions  of  the  Loan  are  no 
less  favorable  to  the  Wan  than  those 
obtainable  in  an  arm’s  length 
transaction  involving  an  imrelated  third 
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party:  (3)  the  Loan  will  be  secured,  in 
part,  by  property  (the  Property)  the 
value  of  which  has  been  determined  by 
a  qualihed  independent  appraiser;  (4) 
the  Plan’s  interest  in  the  I^operty  will  be 
recorded  as  a  first  mortgage;  (5)  an 
independent  fiduciary  (the  I/F],  has 
reviewed  and  approved  the  terms  of  the 
Loan  and  will  monitor  compliance  with 
such  terms  throughout  the  duration  of 
the  transactions;  and  (6)  the  Plan  will 
incur  no  fees,  commissions  or  other 
charges  as  a  result  of  the  transactions. 

Written  Comments 

The  Department  received  no  requests 
for  hearing  and  two  written  comments, 
one  from  the  applicant  and  one  irom  the 
I/F  with  respect  to  the  notice  of 
proposed  exemption  (the  Notice).  In  its 
letter,  the  applicant  informed  the 
Department  that  it  wished  to  correct 
certain  information  published  in  the 
Notice.  Accordingly,  the  following 
information  is  incorporated  into  the 
granted  exemption,  as  corrected;  (a)  In 
the  heading  of  the  Notice,  the  Plan  is 
identified  as  being  located  in 
Minneapolis,  Minnesota,  which  is  the 
corporate  headquarters  of  the  Employer. 
As  the  Plan  is  administered  by  the  First 
Trust  National  Association,  located  in 
St.  Paul,  Minnesota,  the  applicant 
represents  that  the  Plan’s  location 
should  be  listed  in  the  heading  as  St. 
Paul.  Minnesota;  (b)  In  paragraph  #3  of 
the  Notice,  the  address  of  the  Employer 
is  incorrectly  listed  as  623  Marquette 
Avenue,  suite  735,  Minneapolis, 
Minnesota.  The  Employer’s  correct 
address  is  5900  Olson  Memorial 
Highway,  Minneapolis,  Minnesota. 

With  its  letter,  Ae  I/F  submitted  a 
revised  copy  of  the  guaranty  agreement. 
It  is  represented  that  upon  review  and 
discussions  with  the  guarantors,  the  I/F 
discovered  a  genuine  misunderstanding 
existed  as  to  several  of  the  terms  of  the 
guaranty  submitted  in  support  of  the 
application.  In  order  to  have  the 
language  of  the  guaranty  coincide  with 
that  which  has  been  agreed  upon,  the  1/ 
F  made  several  changes  in  the  guaranty 
which  it  represents  are  not  inconsistent 
with  the  terms  and  conditions  of  the 
transaction  as  set  forth  in  the  Notice  on 
December  12, 1991.  The  I/F  represents 
that  the  terms  of  the  guaranty  continue 
to  represent  a  document  that  was 
negotiated  at  arm’s  length.  The  I/F 
further  represented  that  the  transaction 
is  adequately  secured,  even  in  the 
absence  of  the  guaranty.  Finally,  the  I/F 
has  agreed  that  shareholders  of  the 
Employer,  in  addition  to  the  officers  of 
the  Employer,  can  serve  as  guarantors. 

After  giving  full  consideration  to  the 
entire  record,  including  the  written 
comments,  the  Department  has  decided 


to  grant  the  exemption,  as  modified 
above. 

All  comments  submitted  to  the 
Department  are  included  as  part  of  the 
public  record  of  the  exemption 
application.  The  complete  application 
file,  including  all  supplemental 
submissions  received  by  the 
Department,  are  made  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  room 
N-5507,  U.S.  Department  of  Labor.  200 
Constitution  Avenue  NW.,  Washington. 
DC  20210. 

For  Further  Information  Contact: 
Angelena  Le  Blanc  of  the  Department, 
telephone  (202)  523-8883.  (The  is  not  a 
toll-free  number.) 

Combs  &  Associates  Inc.  Retirement 
Plan  and  Trust  (the  Pension  Plan)  and 
Combs  &  Associates  Inc.  Profit  Sharing 
Plan  and  Trust  (the  P/S  Plan; 
Collectively,  the  Plans)  Located  in 
Charlotte,  NC. 

[Prohibited  Transaction  Exemption  92-24; 
Exemption  Application  Nos.  D-8830  and  D- 
6831] 

Exemption 

The  restrictions  of  section  406  (a)  and 
(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason  of 
section  4975(c)(1)  (A)  through  (E)  of  the 
Code  shall  not  apply  to  the  cash  sale  by 
the  Plans  of  certain  parcels  of 
unimproved  real  property  (the  Parcels) 
to  Anthony  R.  Combs  and  his  wife, 

Karen  C.  Combs,  parties  in  interest  with 
respect  to  the  Plans;  provided  that  the 
terms  of  the  transaction  are  no  less 
favorable  to  the  Plans  than  those 
negotiated  in  similar  transactions  at 
arm’s  length  with  unrelated  third 
parties;  and  provided  further  that  the 
sales  price  is  the  greater  of  the  total  cost 
to  the  Plans  of  acquiring  those  Parcels  or 
the  fair  market  value  of  such  Parcels  on 
the  date  of  the  sale,  as  determined  by  an 
independent  qualified  appraiser. 

Written  Comments 

The  Department  received  no  requests 
for  hearing  and  one  written  comment 
from  the  applicants  with  respect  to  the 
notice  of  proposed  exemption  (the 
Notice).  In  that  letter,  the  applicants 
informed  the  Department  that  they 
wished  to  correct  certain  typographical 
errors  and  other  information  published 
in  the  Notice.  Accordingly,  the  following 
information  is  incorporated  into  the 
granted  exemption,  as  corrected:  (a) 
Paragraph  number  one  of  the  Notice  is 
amended  to  indicate  that  on  June  30, 
1991,  the  Pension  Plan  has  assets  of 
approximately  $256,739  (rather  than 


$236,739)  and  that  the  value  of  the 
Parcels  constitute  approximately  15.04% 
(rather  than  15.4%)  of  the  assets  of  the 
Pension  Plan;  and  (b)  Paragraph  number 
five  of  the  Notice,  as  published,  contains 
the  sentence,  ”On  March  15, 1989,  upon 
advice  of  its  counsel  and  the  advice  of 
its  actuarial  and  employee  benefit 
consulting  firm,  the  Employer  entered 
into  three  transactions”  This  sentence  is 
amended  to  state  that  on  March  15, 1989, 
upon  advice  of  its  actuarial  and 
employee  benefit  consulting  firm.  Combs 
and  Associates,  Inc.  (the  Employer) 
entered  into  the  three  transactions 
described  therein.  It  is  further 
represented  that  the  Employer  did  not 
request  that  its  coimsel  render  advice 
with  respect  to  these  three  transactions 
nor  did  counsel  for  the  Employer  render 
any  such  advice. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
February  11, 1992,  at  57  FR  5015. 

For  Further  Information  Contact: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  523-8883.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following; 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 
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(3)  The  availability  of  these 
exemptions  is  sub|ect  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exen^ition. 

Signed  at  WashingtcMi,  DC.  this  7th  day  of 
April,  1992. 

Ivan  Strasfeld. 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 

[FR  Doc.  92-8336  Filed  4-9-92:  8:45  am] 

BILUNG  CODE  4610-aS-M 


[Applicatton  No.  D-8358,  et  al.] 

Proposed  Exemptions;  Equitable  Life 
Assurance  Society  of  the  United 
States,  et  al. 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

summary:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department) 
of  proposed  exemptions  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or  the 
Internal  Revenue  Code  of  19^  (the 
Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person’s  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed 
and  include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
room  N-5649,  IJ.S.  Department  of  Labor. 
200  Constitution  Avenue  NW.. 
Washington,  DC  20210.  Attention: 


Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  f(»^  public 
inspection  in  the  Public  Documents 
Room  on  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507.  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Dep>artment  widiin 
15  days  of  the  date  of  publication  in  the 
Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  right  to  comment  and  to 
request  a  hearing  (where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(5)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10, 1990).  Effective 
December  31, 1978,  sectkm  102  of 
Reorganization  Plan  No.  4  of  1978  (43  FR 
47713,  October  17, 1978)  transferred  the 
authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
request^  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Equitable  Life  Assurance  Society  of  the 
United  States  (Equitable)  Located  in 
New  York,  New  York 

[Exemption  Application  No.  D-8358) 
Proposed  Exemption 

Hie  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If  the 
exemption  is  granted  the  restrictions  of 
section  406(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code  by  reason  of 
section  4975(c)(1)  (A)  through  (D)  of  the 
Code,  shall  not  apply  to:  (1)  The 
reallocation  of  joint  venture  ownership 
interest  In  the  One  Market  I^aza 


Complex  (the  One  Market  Plaza  Joint 
Venture)  in  San  Francisco,  California, 
from  Equitable's  general  account  to 
Separate  Account  No.  178,  a  newly- 
formed  single  customer  separate 
account  to  be  maintained  by  Equitable, 
under  a  group  annuity  contract,  on 
behalf  of  the  International  Business 
Machines  Corporation  (IBM)  Retirement 
Plan  (the  Plan);  and  (2)  the  lease  by 
Separate  Account  No.  178  of  14,797 
square  feet  of  office  space  in  One 
Market  Plaza  to  Equitable's  real  estate 
investment  management  subsidiary. 
Equitable  Real  Estate  Investment 
Management,  Inc.  (EREIM)  for  the 
period  of  time  between  March  30, 1990 
through  April  30, 1991,  provided  that:  (a) 
The  terms  of  the  transactons  were 
negotiated  at  arm’s-length;  (b)  the 
transactions  were  initiated  by  the  Plan 
based  on  its  own  review  of  investment 
needs;  (c)  the  Plan  retained  Jackson- 
Cross  to  act  as  independent  fiduciary 
with  respect  to  the  transactions;  (d) 
Jackson-Cross  concluded  that  the 
transactions  were  in  the  best  interest  of 
the  Plan;  and  (e)  the  terms  and 
conditions  of  the  transactions  were  at 
least  as  favorable  to  the  Plan  as  those 
between  unrelated  parties. 

EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  March  30, 1990, 

Summary  of  Facts  and  RepresentatioiM 

1.  Equitable  is  a  mutaul  life  insurance 
company  organized  under  the  laws  of 
the  State  of  New  York  and  subject  to 
supervision  and  examination  by  the 
Superintendent  of  Insurance  of  the  State 
of  New  York.  It  is  the  third  largest  life 
insurance  company  in  the  United  States. 
Among  the  wide  variety  of  insurance 
products  and  services  it  offers. 

Equitable  provides  funding,  asset 
management  and  other  services  for 
several  thousand  employee  benefit 
plans  subject  to  the  provisions  of  Title  I 
of  the  Act. 

Equitable  maintains  several  pooled 
separate  accounts  in  which  pension, 
profit-sharing,  and  thrift  plans 
participate.  Equitable  also  has  several 
single  customer  separate  accounts  and 
investment  management  accounts 
pursuant  to  which  Equitable  manages  all 
or  a  portion  of  the  assets  of  a  number  of 
large  plans.  Equitable’s  real  estate 
investment  management  subsidiary, 
EREIM,  provides  real  estate  investment 
advisory  services  to  Equitable  and 
property  management  services  with 
respect  to  certain  properties  held  by 
Equitable  accounts.  EREIM  provides 
real  estate  investment  advisory  services 
to  Equitable  with  respect  to  the  real 
property  assets  of  Separate  Account  No. 
143. 
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Equitable  has  substantial  experience 
in  managing  real  estate  investments.  Of 
the  more  than  $61  billion  in  total  assets 
held  by  Equitable  at  year-end  1989, 
Equitable's  General  Account  held  $12.2 
billion  in  real  estate  mortgage  loans  and 
approximately  $4  billion  in  equity 
investments  in  real  property  and 
interests  in  real  estate  joint  ventures. 
Additionally,  more  than  $6  billion  of  real 
property  investments  were  held  in 
Equitable’s  real  estate  separate 
accounts. 

The  Equitable  Variable  Life  Insurance 
Company  (EVUCO)  is  a  wholly  owned 
subsidiary  of  Equitable.*  EVUCO  sells 
variable  life  insurance  policies  through 
Equitable  agents  in  50  states.  Puerto 
Rico,  the  Virgin  Islands  and  the  District 
of  Columbia.  As  of  December  31, 1990, 
EVUCO  had  approximately  $55  billion 
face  amount  of  variable  life  insurance  in 
force. 

2.  IBM  and  its  subsidiaries  and 
affiliates  are  the  largest  manufacturers 
of  data  processing  equipment  machines 
and  systems  in  the  world.  As  of 
December  31. 1989,  IBM  had  total  assets 
of  $78  billion.  The  total  assets  of  the 
Plan  were  approximately  $22.9  billion  as 
of  December  31. 1989.  Of  this  amount, 
$2.1  billion  (9.2  percent  of  total  assets] 
were  held  in  real  estate  investments. 

The  named  fiduciary  of  the  Plan  is  the 
IBM  Retirement  Plans  Committee  (the 
IBM  Committee).  The  IBM  Committee  is 
composed  of  three  to  five  directors  of 
IBM,  a  majority  of  whom  are  outside 
directors. 

3.  Equitable  maintains  five  separate 
accounts  on  behalf  of  the  Plan.  Only  one 
of  these  accounts.  Separate  Account  No. 
143,  is  the  subject  of  this  exemption 
application.  As  of  December  31. 1989, 
the  net  asset  value  of  Separate  Account 
No.  143,  which  invests  in  ofiSce  building 
complexes,  was  $485,656,395  (23  percent 
of  the  total  real  estate  investments  of 
the  Plan  and  2.1  percent  of  the  total 
assets  of  the  Plan). 

4.  On  October  3, 1988,  the  Department 
published  an  individual  exemption. 
Prohibited  Transaction  Exemption  (PTE) 
88-92  (53  FR  38798),  which  exempts 
certain  transactions  which  may  occur  as 
a  result  of  the  sharing  of  real  estate 
investments  among  various  accounts 
maintained  by  Equitable,  including 
Equitable's  General  Account,  and 
accoimts  maintained  by  Equitable  in 
which  employee  benefit  plans 
participate,  provided  that  specified 
conditions  are  met.  The  shared 
investments  held  in  Separate  Account 


'  In  light  of  the  fact  that  EVUCO  ia  a  wholly- 
owned  aubaidiary  of  Equitable,  all  referencea  to 
Equitable  in  thia  propoaal  alao  include  reference  to 
EVUCO. 


No.  143  are  held  and  administered  in 
accordance  with  PTE  88-92. 

On  May  3, 1991,  the  Department 
published  another  individual  exemption, 
PTE  91-26  (56  FR  20480),  which  exempts 
the  transfer  of  certain  interests  in  four 
parcels  of  real  property  from  Equitable’s 
General  Account  to  Separate  Account 
No.  143.  Among  the  property  interests 
transferred  to  Separate  Account  No.  143 
pursuant  to  PTE  91-26,  was  a  portion  of 
Equitable’s  interest  in  the  One  Market 
Plaza  Joint  Venture. 

5.  As  named  fiduciary  of  the  Plan,  the 
IBM  Committee  decided  that  the  One 
Market  Plaza  Joint  Venture  should  be 
terminated  and  Equitable’s  remaining 
interest  in  the  One  Market  Plaza  Joint 
Venture  should  be  reallocated  to  the 
Plan  and  transferred  to  a  new  separate 
account.  Separate  Account  No.  178. 
Equitable’s  interest  in  the  One  Market 
Plaza  Joint  Venture  was  transferred  to 
Separate  Account  No.  178  on  March  30, 
1990.  Pursuant  to  the  termination  of  the 
One  Market  Plaza  Joint  Venture, 
Equitable  has  no  investment  discretion 
with  respect  to  Separate  Account  No. 
178.2 

The  applicant  represents  that  as  a 
result  of  the  termination  of  the  One 
Market  Plaza  Joint  Venture,  the  lease  by 
Separate  Account  No.  143  of  14,797 
square  feet  of  office  space  in  One 
Market  Plaza  to  EREIM  became  a 
prohibited  transaction  on  March  30, 
1990.» 

6.  In  coimection  with  the  original 
reallocation  of  One  Market  Plaza,  on 
December  1, 1986,  Equitable  and  the 
Plan  executed  an  Investment  Allocation 
Agreement  (the  Agreement)  governing 
the  terms  of  the  One  Market  Plaza  Joint 
Venture.  The  Agreement  stipulated  that 
if  the  Plan  requested  reallocation  of  any 
of  the  interests  retained  by  Equitable’s 
General  Account,  Equitable  and  the  Plan 
(or  the  independent  fiduciary  acting  on 
behalf  of  the  Plan)  would  negotiate  the 
terms  of  the  proposed  reallocation.  In 
the  event  that  agreement  could  not  be 
reached  through  negotiation,  the 


*  The  applicant  representa  that  the  delegation  of 
sole  investment  authority  to  the  IBM  Committee  is 
consistent  with  section  4240(f)  of  the  New  York 
State  Insurance  Law.  In  addition,  the  New  York 
State  Superintendent  of  Insurance,  in  granting 
Equitable  approval  to  reallocate  the  One  Market 
Plaza  Joint  Venture,  acknowledged  the  transfer  of 
investment  authority  to  the  IMB  Committee. 

*  The  applicant  represents  that  the  One  Market 
Plaza  Joint  Venture  was  a  real  estate  operating 
company  (REOC)  within  the  meaning  of  the 
Department's  "plan  asset"  regulation.  20  CFR 
2510.3-101(e)  and  that  One  Mariiet  naza  was  not  an 
asset  of  the  Plan  for  purposes  of  the  prohibited 
transaction  provisions  of  the  Act  and  the  Code.  The 
Department  expresses  no  opinion  herein  as  to 
whether  One  Market  Plaza  constituted  an  asset  of 
the  plan  or  whether  the  One  Market  Plaza  Joint 
Venture  was  a  REOC. 


Agreement  provided  for  the  use  of 
independent  appraisers  to  determine  the 
price  to  be  paid  for  the  reallocated 
interest. 

Consistent  with  this  provision,  the 
Director  of  Real  Estate  and  Alternative 
Investments  for  the  Plan  requested  the 
reallocation  of  the  interest  retained  by 
Equitable  in  One  Market  Plaza  to  the 
Plan  in  a  letter  dated  December  28, 1989, 
The  Plan  requested  the  reallocation  both 
in  light  of  the  favorable  performance  of 
the  property  and  as  part  of  an  overall 
effort  to  consolidate  its  control  over  its 
real  estate  investments.  'The  applicant 
represents  that  Equitable  had  no 
discretion  with  regard  to  the  Plan’s 
decision  to  enter  into  the  transaction 
and  that  the  terms  of  the  transaction 
were  the  subject  of  arm’s-length 
negotiations  between  Equitable  and  the 
Plan. 

7.  The  Plan  retained  Jackson-Cross 
Company  (Jackson-Cross)  to  act  as 
independent  fiduciary  in  connection 
with  the  termination  of  the  One  Market 
Plaza  Joint  Venture.  Jackson-Cross  is  a 
Pennsylvania  corporation  engaged, 
directly  and  through  its  affiliates,  in  the 
business  of  commercial  real  estate 
consulting,  brokerage,  management, 
appraisal  and  related  activities. 
Jackson-Cross  has  substantial 
experience  in  commercial  real  estate 
matters,  including  consulting,  real  estate 
brokerage,  property  management, 
property  appraising  and  the  review  and 
approval  of  construction  budgets.  It 
currently  manages  approximately  10 
million  square  feet  of  diverse  industrial 
and  commercial  properties  and  office 
building  space. 

The  Plan  chose  Jackson-Cross  to  act 
as  independent  fiduciary  for  the  purpose 
of  determining  that  (a)  the  agreed  upon 
value  of  One  Market  Plaza  was  fain  (b) 
the  terms  of  the  lease  of  office  space  in 
One  Market  Plaza  by  Separate  Account 
No.  178  to  EREIM  were  fair,  and  that  (c) 
the  transaction  was  in  the  best  interest 
of  the  Plan.  The  Plan’s  selection  of 
Jackson-Cross  was  based  on  its  past 
experience  with  Jackson-Cross, 
including  its  role  as  independent 
fiduciary  under  PTE  88-92  for  Separate 
Account  No.  143.  The  applicant 
represents  that  Jackson-Cross  is 
independent  from  Equitable  and 
receives  less  than  5  percent  of  its  total 
yearly  fees  from  Equitable  and 
Equitable  separate  accounts. 

8.  Jackson-Cross  acknowledged  in 
writing  (the  Jackson-Cross  letter)  its  role 
as  independent  fiduciary  with  respect  to 
the  transactions.  The  Jackson-Cross 
letter  states  that  Jackson-Cross 
reviewed  the  negotiations  between  the 
Plan  and  Equitable  prior  to  the  date  of 
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the  transactions.  Charles  F.  Seymour, 
Arnold  S.  Tesh  and  Dwight  E.  Wagner  of 
Jackson-Cross  served  on  the 
Independent  Fiduciary  Committee  (the 
Committee),  which  acted  as  Hduciary  for 
Separate  Account  No.  143  with  respect 
to  the  purchase  by  the  Plan  of 
Equitable's  remaining  interest  in  One 
Market  Plaza.  In  connection  with  its 
duties  as  fiduciary,  the  Committee  and/ 
or  Jackson-Cross  conducted  the 
following  activities: 

(a)  Inspection  of  the  property  involved 
in  the  transaction; 

(b)  Review  of  the  quarterly  reports  of 
all  of  the  assets  in  Separate  Account  No. 
143,  including  operating  summaries  and 
the  latest  quarterly  valuations  by 
Equitable's  appraisal  department; 

(c)  Participation  in  meetings  twice 
each  year  with  representatives  of 
Equitable  and  the  Plan  to  review  the 
office  portfolio  in  Separate  Account  No. 
143; 

(d)  Review  of  the  rent  rolls  of  One 
Market  Plaza  and  an  analysis  of  the 
market  in  the  San  Francisco  area, 
including  an  examination  of  comparable 
sales  and  properties;  and 

(e)  Review  of  the  terms  of  the  lease  of 
office  space  in  One  Market  Plaza  by 
Separate  Account  No,  178  to  EREIM  to 
ensure  that  the  terms  and  conditions  of 
the  lease  were  at  least  as  favorable  to 
the  Plan  as  those  between  unrelated 
parties. 

Based  on  its  review  of  the  terms  of  the 
transactions,  Jackson-Cross  concluded 
that  such  transactions  were  in  the  best 
interests  of  the  Plan  and  recommended 
that  they  be  concluded. 

9.  A  description  of  the  transactions 
are  as  follows: 

(aj  One  Market  Plaza,  located  in  San 
Francisco  California,  is  a  three  structure 
complex  consisting  of  an  enclosed  six- 
story  glass  roofed  gallery  and  pedestrian 
mall  and  two  office  buildings.  One 
Market  Plaza  is  subject  to  two 
outstanding  mortgages,  both  of  which 
are  held  by  Equitable's  General 
Account.  Tlie  loan  on  the  building  itself 
had  an  outstanding  balance  of 
approximately  $57  million  as  of  the 
reallocation  date  and,  as  represented  by 
Jackson-Cross,  carried  a  below  current 
market  interest  rate.  The  loan  on  the 
parking  garage  had  an  outstanding 
balance  of  $1.8  million.  The  ownership 
interests  in  the  One  Market  Plaza  Joint 
Venture  were  allocated  as  follows: 
Separate  Account  No.  143  (90  percent): 
and  Equitable  General  Account  (10 
percent). 

Through  negotiations  the  parties 
agreed  that  the  Plan  would  purchase 
Equitable's  10  percent  interest  in  the 
One  Market  Plaza  Joint  Venture  for 
$34,250,000.  Further,  the  Plan  prepaid  the 


existing  general  accoimt  mortgage  loans 
under  which  the  One  Market  Plaza  Joint 
Venture  was  obligated  in  light  of 
Equitable's  agreement  to  waive 
applicable  prepayment  penalties. 
Equitable's  interest  in  the  One  Market 
Plaza  Joint  Venture  was  transferred  to 
Separate  Account  No.  178  on  March  30, 
19M.  The  IBM  Committee  appointed  the 
Yarmouth  Group  to  act  as  real  estate 
investment  manager  to  the  Plan  with 
respect  to  Separate  Account  No.  178, 
terminating  Equitable's  investment 
management  responsibilities  on  behalf 
of  the  Plan  with  respect  to  One  Market 
Plaza. 

(b)  For  a  period  of  approximately  one 
year,  March  30, 1990  though  April  30, 
1991,  after  the  One  Market  Plaza  Joint 
Venture  terminated.  Separate  Accoimt 
No.  178  leased  14,797  square  feet  of 
office  space  in  One  Market  Plaza  to 
EREEM,  a  party-in-interest  with  respect 
to  the  Plan.  Jackson-Cross  represents 
that,  prior  to  the  effective  date  of  the 
lease,  March  30, 1990,  they  reviewed  the 
terms  of  the  lease  and  concluded  that 
the  terms  and  conditions  of  the  lease 
were  at  fair  market  value  and  were  at 
least  as  favorable  to  the  Plan  as  those 
the  Plan  could  obtain  from  an  unrelated 
third  party. 

10.  In  summary,  the  applicant 
represents  that  ^e  proposed  exemption 
meets  the  criteria  of  section  408(a)  of  the 
Act  because:  (a)  the  terms  of  the 
transactions  were  negotiated  at  arm's- 
length;  (b)  the  transactions  were 
initiated  by  the  Plan  based  on  its  own 
review  of  investment  needs;  (c)  the  Plan 
retained  Jackson-Cross  to  act  as 
independent  fiduciary  with  respect  to 
the  transactions;  (d)  Jackson-Cross 
concluded  that  the  transactions  were  in 
the  best  interest  of  the  Plan;  and  (e)  the 
terms  and  conditions  of  the  transactions 
are  at  least  as  favorable  to  the  Plan  as 
those  between  unrelated  parties. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Jean  Anderson  of  the  Department, 
telephone  (202)  523-8971.  (This  is  not  a 
toll-free  number.) 

The  Equitable  Life  Assurance  Society  of 
the  United  States  (Equitable)  Located  in 
New  York.  NY 

[Application  No.  D-8798] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  in  accordance  with  the  procedures 
set  forth  in  29  CFR  part  2570,  subpart  B 
(55  FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code. 


by  reason  of  section  4975(c)(1)  (A) 
through  (D)  shall  not  apply  to  the  receipt 
of  common  stock  of  Equitable 
Companies  Incorporated  (Equitable 
Holdings),  or  the  receipt  of  cash  or 
policy  credits,^  by  certain  employee 
benefit  plans,  other  than  employee 
benefit  plans  maintained  by  Equitable  or 
an  affiliate  of  Equitable  for  its  own 
employees,*  in  connection  with  a  plan  of 
reorganization  (the  Demutualization 
Plan)  adopted  by  Equitable  and 
implemented  pursuant  to  section  7312  of 
the  New  York  Insurance  Law,  provided 
the  following  conditions  are  met: 

(1)  The  Demutualization  Plan  is 
implemented  in  accordance  with 
procedural  and  substantive  safeguards 
that  are  imposed  under  New  York  law 
and  supervised  by  the  New  York 
Superintendent  of  Insurance  (the 
Superintendent). 

(2)  The  Superintendent  reviews  the 
terms  of  the  options  that  are  provided  to 
any  policyholders  of  Equitable  (the 
Eligible  Policyholders)  as  part  of  his 
review  of  the  Demutualization  Plan,  and 
the  Superintendent  only  approves  the 
Demutualization  Plan  following  a 
determination  that  such  plan  is  fair  and 
equitable  to  all  Eligible  ^licyholders. 

(3)  Each  Eligible  Policyholder  has  an 
opportunity  to  comment  on  the 
Demutualization  Plan  and  decide 
whether  to  vote  to  approve  such  plan 
after  full  written  disclosure  is  given  such 
policyholder  by  Equitable,  of  the  terms 
of  the  plan. 

(4)  Any  election  by  an  employee 
benefit  plan  to  receive  stock,  cash  or 
policy  credits,  pursuant  to  the  terms  of 
the  Demutualization  Plan  is  made  by 
one  or  more  independent  fiduciaries  of 
such  plan  and  neither  Equitable  nor  any 
of  its  affiliates  exercises  any  discretion 
or  provides  investment  advice  with 
respect  to  such  election. 

(5)  After  each  Eligible  Policyholder 
receives  a  minimum  of  three  shares  of 
common  stock,  additional  consideration 
received  by  such  Eligible  Policyholder  is 
based  on  an  actuarial  formula 
determined  fi’om  the  policy's 
contribution  to  the  surplus  of  Equitable 


*  As  used  herein,  a  policy  credit  is  a  dividend,  an 
additional  death  benefit  a  premium  credit  or  an 
increased  policy  account  value. 

*  Equitable  is  not  requesting,  nor  is  the 
Department  providing  ejiemptive  relief  herein  with 
respect  to  the  distrtibutions  of  stock  to  plans  that 
Equitable  or  its  affiliates  maintain  for  their  own 
employees.  Equitable  believes  that  such  stock 
would  constitute  qualifying  employer  securities 
within  the  meaning  of  section  ^(d)(5)  of  the  Act 
and  that  section  408(e)  of  the  Act  would  apply  to 
such  distributions.  In  this  regard,  the  Department 
expresses  no  opinion  on  whether  such  distributions 
would  satisfy  the  terms  and  conditions  of  section 
408(e)  of  the  Act. 
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which  has  been  approved  by  the 
Superintendent  wi^  the  assistance  of 
Coopers  and  Lybnnd. 

(s)  All  plam  partic^^te  in  die 
transactions  on  the  same  basis  as  other 
Eligible  Policyholders  that  are  not  plans 
within  their  respective  groupings. 

(7) ^  No  Qigilde  Policyhoklers  pay  any 
brokerage  commission  or  fees  in 
connection  with  their  receipt  of  stock. 

(8)  AH  of  Equitable's  policyholder 
obligations  remain  in  hnx3e  «id  are  not 
affected  by  the  Demutnalization  Man. 

Sonunary  of  Facts  and  RepresentaUons 

1.  Equitable  is  a  mutucd  life  insurance 
company  organized  under  the  laws  of 
the  State  of  New  York.  It  is  one  of  the 
largest  insurance  comptanies  in  the 
United  States.  As  of  December  31, 1991, 
the  estimated  reserve  amounts 
attributable  to  employee  benefit  plan 
policyholders  for  each  of  the  relevant 
product  lines  were  $404.5  million  for 
group  life  and  health  iiuuiance,  $1.69 
billion  for  individual  and  group  aimuity 
contracts  and  $116.8  million  for 
individual  life  insurance  policies.* 
Additionally,  Equitable  has  a  niunber  of 
subsidiaries  and  afffliates  that  provide  a 
variety  of  financial  services,  including 
investment  management  and  brokerage 
services.  In  this  respect.  Equitable  and 
three  mafor  investment  management 
subsidiaries  had  approximately  $144.7 
billion  in  assets  under  management  as 
of  December  31, 1991.  Equitable  and  its 
affiliates  also  provide  a  variety  of 
fiduciary  and  other  services  to  employee 
benefit  plans,  many  of  whidi  are 
Equitable  policyholders.  Such  services 
indode  plan  administration  and  related 
services,  investment  management 
services  and  securities  brokerage  and 
related  services. 

As  a  mutual  life  insurance  company. 
Equitable  has  no  shareholders. 
Policyholders  of  a  mutual  life  insurance 
company  are  mendiers  of  the  company 
and.  in  such  capacity,  are  entitled  to 
vote  to  elect  the  directors  of  the 
company.  Members  are  also  entitled  to 
share  in  the  assets  of  the  company  upon 
its  liquidation. 

2.  On  November  27. 1991,  Equitable’s 
Boad  of  Directors  adopted  a  plan  of 
demutualization  under  which  Equitable 
would  be  converted  from  a  mutual  life 
insurance  company  to  a  stock  life 
insurance  company.  Equitable  believes 
that  demutualization  will  put  it  in  a 
posiiton  to  access  capital  by  issuing 
equity  securities  to  public  and 


*  EquiUblt  Tepreteati  ths<  these  figuret  m  net  at 
reiDMirance  ced^  to  other  iMUMra  ud  eteo 
excluai  VC  of  reserve*  ettrifauteble  ie  fi^uMaUe 
sepsrete  eccuunts  (oAer  theafeercBleed  hUenat 
separate  accounts). 


fawdtutianal  investors  in  order  to 
respond  to  oon^titive  pressures  and  to 
take  advantage  of  new  investment 
opportunities  which  it  is  precluded  from 
doing  as  a  mutual  life  insurance 
company.  In  addition,  Equitable  believes 
that  demutoatization  wifi  enhance  its 
long-tenn  strength  and  benefit  its 
policyholders  from  a  stronger  balance 
sheet  and  die  likelihood  of  a  higher 
credit  rating.  Farther,  Equitable  explains 
that  its  conversion  to  a  stodc  life 
insurance  ooi^any  will  provide  other 
benefits,  including  giving  Eligible 
Policyholders  sto^  cash  or  policy 
credits  in  exchange  for  their  illiquid 
membership  intmests;  the  flexibility  to 
cause  non-insurance  operations  to  direct 
holdings  of  an  upstream  holding 
company  as  described  below;  and  the 
ability  to  use  stock  options  to  attract 
and  retain  talented  employees. 

3.  In  accordance  wi  A  its  proposed 
demutualization.  Equitable  has  outlined 
the  pertinent  provisions  of  die  New  York 
Insurance  Law.  In  relevant  part,  section 
7312  of  the  New  Yoric  Insurance  Law 
establishes  an  approval  process  for  the 
demutualization  of  a  life  inisurance 
company.  Under  section  7312,  die 
conversion  of  a  mutual  life  insurance 
company  to  a  stock  life  insurance 
company  must  be  imtiated  by  the  board 
of  directors  of  the  mutual  life  insurance 
company,  which  may  approve  a  plan  of 
demutualization  only  by  a  vote  of  at 
least  75  percent  of  entire  board  upon 
a  finding  tht  die  plan  of  dmnutualization 
is  fair  and  equitable  to  all  policyholders. 

Once  approved  by  the  board,  a  plan  of 
demutualizadmi  must  be  submitted  to 
the  New  York  Superintendent  of 
Insurance  for  his  review.  For  the 
demutuahzadon  plan  to  become 
effective,  tae  Superintendent  must 
determine  that  the  plan  meets  the 
requirements  Imposed  by  section  7312, 
including  die  requirements  that  the  plan 
be  fair  and  equitable  for  the 
policyholders  and  not  be  detrimental  to 
the  public,  and  that  following  die 
demutualization,  the  insurer  will  have 
an  amount  of  capital  and  surplus  which 
die  Superintendent  deems  to  be 
reasonably  necessary  for  its  future 
solvency. 

To  assist  the  Superintendent  in 
discharging  his  duties,  section  7312 
requires  the  Superintendent  to  appoint 
an  independent  actuary  to  review  the 
actuarial  aspects  of  the  plan.  In 
addition,  die  Superintendent  is 
permitted  to  appoint  odier  qualified, 
disinterested  persons  or  institutions  to 
serve  as  consultants.  In  die  case  of  the 
Equitable  demutualization,  the 
Superiatendent  has  hired  Coopers  ft 
Lybrand  to  conduct  die  required 
actuarial  review  and  the  kivesdnent 


barddng  firms  of  Wasserstein  Perella  ft 
Company.  Inc.  and  Alexander  Brown  ft 
Sons,  Inc.,  as  investment  banking 
consultants.  For  legal  advice,  the 
Superintendent  has  retained  the  law 
firm  of  Willkie.  Farr  and  Gallagher. 

Section  7312  further  requires  the 
Superintendent  to  hold  a  public  hearing 
an  the  plan  of  demutualization  at  whidi 
time  poficyholders  and  other  Interested 
persons  may  express  their  views  on  the 
plan.  Notice  of  the  public  hearing  must 
be  provided  to  each  policyholder  of  the 
insurance  company  whose  policy  or 
contract  is  in  force  chi  the  date  of 
adoption  of  the  plan  of  demutualization, 
and  must  be  published  in  three 
newspapers  of  general  circulatioa.  Hie 
purpose  of  the  public  bearing  is  to  allow 
interested  persons  the  right  to  comment 
on  the  fairness  of  die  temis  of  the 
demutualizaitoQ.  its  ratonale  and 
purposes,  and  to  consider  whether  the 
demutnalization  is  in  the  interest  of  the 
insurance  company  and  its 
policyholders  and  is  not  detrimental  to 
the  pubic. 

Alter  the  public  hearing,  the 
Superintendent  must  determine  vdiether 
or  not  to  approve  the  plan  of 
demutualirotion.  In  dds  connection,  the 
Superintendent  will  approve  such  plan  if 
he  finds  that  it  does  not  violate  the 
insurance  law,  that  it  is  fair  and 
equitable  to  the  policyholders,  that  it  is 
not  detrimental  to  the  public,  and  that 
after  giving  effect  to  the 
demutualization,  the  insurer  will  have 
an  amount  of  capital  and  surplus  that 
the  Superintendent  deems  to  be 
reasonably  necessary  for  the  company's 
future  solvency.  The  Superintendrat 
must  also  determine  that  the  plan  of 
demutualization  has  a  purpose  and 
provides  for  the  enhancement  of  the 
operations  of  the  reorganized  insurer 
and  will  not  substantially  lessen 
competition  in  any  line  of  the  insurance 
business.  A  decision  by  the 
Superintendent  to  approve  the 
demutualization  plan  is  subject  to 
judicial  review  in  die  New  Yoric  courts. 

The  policyholders  of  the  mutual  life 
insurance  company  must  also  be 
provided  widi  notice  of  the  plan  and  an 
opportimity  to  vote  on  whe  Aer  or  not  to 
approve  Ae  plan.  EacA  policyholder  is 
entitled  to  one  vote,  and  Ae  plan  must 
be  approved  by  a  vote  of  at  least  two- 
Airds  of  all  votes  cast  by  policyholders 
entided  to  vote.* 


^  Equitable  anticipates  that  approximately  Z2 
million  poticytM^dera  will  be  eligible  to  vote  on  the 
Demutsslizetion  Ftan.  At  least  10  days  prior  to  the 
public  hearing  on  the  Demotuslizaiton  Plan. 
EquitaMe  will  provide  each  Eligible  Policyholdef 
with  an  official  gummaiy  of  the  plan  that  hae  been 

Continued 
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4.  Equitable  filed  its  Demutualization 
Plan  with  the  Superintendent  on 
December  3, 1991.  As  discussed  above, 
the  Superintendent  is  required  to  hold  a 
public  hearing  and  determine  whether  or 
not  to  approve  the  plan.  Equitable 
anticipates  that  the  public  hearing  will 
be  held  during  the  Spring  of  1992  and 
that  the  afHrmative  vote  of  two-thirds  of 
all  Eligible  Policyholders  whose 
insurance  policies  were  in  effect  as  of 
November  27, 1991  (the  adoption  date  of 
the  Demutualization  Plan  by  Equitable’s 
Board  of  Directors]  will  occur  in  the 
second  quarter  of  1992.  Equitable  also 
anticipates  that  the  Superintendent's 
decision  on  whether  to  approve  the 
Demutualization  Plan  will  be  made 
during  the  second  quarter  of  1992. 

5.  Equitable  represents  that  the 
Demutualization  Plan  provides  for  the 
formation  of  Equitable  Holdings,  a 
holding  company  that  was  incorporated 
on  July  15, 1992.  Equitable  Holdings  has 
been  organized  initially  as  a  subsidiary 
of  Equitable,  and  Equitable  owns  the 
outstanding  stock  of  Equitable  Holdings. 
On  the  effective  date  of  the 
Demutualization  Plan,  Equitable  will 
issue  common  stock  to  Equitable 
Holdings.  In  addition.  Equitable  will 
surrender  to  Equitable  Holdings  (and 
Equitable  Holdings  will  cancel)  all  of  the 
Equitable  Holdings  common  stock  that 
is  presently  held  by  Equitable.  Thus, 
Equitable  will  become  a  subsidiary  of 
Equitable  Holdings.  All  of  Equitable's 
insurance  policies  will  remain  in  force 
and  all  policyholders  will  be  entitled  to 
receive  all  of  the  benefits  under  their 
polices  and  contracts  to  which  they 
would  have  been  entitled  if  the 
Demutualizaiton  Plan  had  not  been 
adopted. 

6.  In  connection  with  Equitable’s 
proposed  demutualization,  on  July  18, 
1991,  AXA  S.A.  (AXA),  a  French 
insurance  company,  made  a  $1  billion 
cash  investment  in  Equitable  by 
purchasing  a  Secured  Note  (the  Secured 
Note]  in  the  aggregate  principal  amount 
of  $750  million  and  a  Surplus  Note  (the 
Surplus  Note]  in  the  principal  amount  of 
$250  million.  (The  Secured  Note  and  the 
Surplus  Note  are  collectively  referred  to 
herein  as  the  Notes.]  The  Secured  Note 
was  issued  to  AXA  pursuant  to  the 
terms  of  an  Investment  Agreement 
among  Equitable,  Equitable  Holdings 
and  AXA  in  July  1991.  The  Secured  Note 
pays  interest  semiaimually  in  an  amount 


approved  by  the  Superintendent  and  which 
discusses  such  policyholder's  rights.  Eligible 
Policyholders  are  also  expected  to  receive 
additional  information  alwut  Equitable  which  will 
include  financial  statements,  the  intended  uses  of 
the  proceeds  from  the  public  offering,  and  a 
discussion  and  analysis  of  Equitable's  financial 
condition  and  the  results  of  its  operations. 


equal  to  its  investment  earnings 
(including  realized  and  unrealized  gains 
and  losses]  of  a  collateral  account  in 
which  the  $750  million  in  proceeds  from 
the  Secured  Note  has  been  placed.  The 
collateral  is  subject  to  a  Security 
Agreement  by  and  between  Equitable, 
AXA  and  Morgan  Guaranty  Trust 
Company  of  New  York,  as  collateral 
agent.  The  collateral  proceeds  are 
invested  in  cash,  securities,  short  term 
instruments  and  time  deposits  such  that 
the  appreciation  from  the  investments 
will  accrue  to  AXA.  The  Secured  Note 
matures  on  the  earlier  of  June  30, 1996  or 
the  date  on  which  AXA’s  Investment 
Agreement  is  terminated  in  accordance 
with  its  terms. 

The  Surplus  Note  is  an  unsecured 
obligation  of  Equitable  that  matures  on 
July  18, 1994.  It  bears  interest  at  an 
annualized  rate  which  is  equal  to  the  six 
month  London  interbank  oHered  rate  in 
effect  from  time  to  time  plus  one 
percent.  Payments  with  respect  to  the 
Surplus  Note  are  subject  to  the  approval 
of  the  Superintendent. 

7.  Under  the  terms  of  the  respective 
agreements,  AXA  will  exchange  both  of 
the  Notes  simultaneously  at  the  initial 
public  offering  of  Equitable  Holdings 
stock.  The  public  offering  is  expected  to 
coincide  with  the  effective  date  of  the 
Demutualization  Plan  (i.e.,  not  more 
than  six  months  after  the 
Superintendent's  approval  of  the  plan, 
unless  such  plan  is  otherwise  extended]. 
As  a  precondition  to  the  exchange,  the 
net  proceeds  realized  from  the  initial 
public  offering  must  total  at  least  $300 
million,  otherwise  AXA  is  not  required 
to  participate. 

Assuming  $300  million  in  net  proceeds 
is  realized,  AXA  will  exchange  the 
Notes  at  their  “accreted  value’’*  for 
Equitable  Holdings  stock  at  a  per  share 
price  initially  based  on  the  price  at 
which  such  shares  are  sold  in  the  initial 
public  offering.  In  the  exchange,  AXA  is 
expected  to  acquire  between  40-49 
percent  of  the  total  outstanding 
Equitable  Holdings  stock,  depending  on 
the  market  price  at  that  time.  The 
remaining  shares  of  the  stock  will  be 
acquired  by  members  of  the  public  and 
Eligible  Policyholders,  including 
employee  benefit  plans,  as  discussed 
below. 


*  Equitable  explains  that  for  purposes  of  the 
exchange,  the  Notes  will  be  valued  at  the  sum  of 
their  face  value  of  $1  billion  plus  an  amount  thereon 
(the  accretion  amount)  which  is  calculated  at  an 
aimualized  rate  of  22  percent  compounded 
annually,  from  )uly  18, 191  (the  date  of  the  AXA 
investment)  to  the  effective  date  of  the 
Demutualization  Plan,  less  an  amount  calculated  by 
reference  to  the  amount  of  interest  actually  paid  on 
the  Notes  through  the  effective  date. 


The  exchange  price  is  subject  to 
adjustments  and  limitations  on  a  basis 
that  takes  into  account  the  average  of 
the  initial  public  offering  price  for  the 
stock  and  the  average  closing  price  of 
the  Equitable  Holdings  stock  for  the  40 
trading  day  period  following  the  20th 
day  of  trading  of  such  stock  on  the  New 
York  Stock  Exchange  (the  NYSE]. 
Accordingly.  Equitable  represents  that 
the  number  of  shares  of  Equitable 
Holdings  stock  that  will  be  received  by 
AXA  upon  the  exchange  of  the  Notes, 
will  take  into  account  later  fluctuations 
in  the  market  price  of  such  stock  due  to 
trading  activity.  Generally,  if  the  stock 
trades  at  a  lower  average  price  over  this 
period,  AXA  will  receive  additional 
stock  (common  or  preferred  depending 
on  whether  the  49  percent  cap  on 
common  stock  has  been  reached]  and  if 
the  stock  trades  at  a  higher  average 
price,  AXA  will  be  required  to  return 
such  stock  for  cancellation.*  Equitable 
also  represents  that  neither  it  nor  any 
other  person  will  make  upward  or 
downward  adjustments  in  the  price  of 
Equitable  Holdings  stock. 

Three  AXA-^iominated  individuals 
have  joined  Equitable’s  Board  of 
Directors,  and  AXA  will  be  entitled,  in 
the  future,  to  nominate  representatives 
on  the  Equitable  Board  proportionate  to 
its  ownership  interest  in  Equitable 
Holdings.  Equitable  represents  that 
AXA’s  investment  in  Equitable  Holdings 
will  add  to  Equitable’s  Bnancial  strength 
and  will  not  impair  Equitable’s  policy 
commitments  or  other  obligations. 

8.  Equitable’s  Demutualization  Plan 
will  provide  for  Eligible  Policyholders  to 
receive  a  minimum  of  three  shares  of 
common  stock  of  Equitable  Holdings 
(the  fixed  component]” as 


*  If,  under  the  formula  used  to  determine  the 
number  of  shares  to  be  received  by  AXA  in 
connection  with  the  demutualization,  AXA  receives 
less  than  40  percent  of  the  outstanding  common 
stock  of  Equitable  Holdings.  AXA  will  have  the 
right  to  buy  enough  additional  shares  of  Equitable 
Holdings  common  stock  at  the  exchange  price  (as 
finally  adjusted)  to  bring  its  ownership  up  to  40 
percent.  If  under  the  formula.  AXA  would  receive 
more  than  40  percent  of  the  outstanding  common 
stock  of  Equitable  Holdings,  then  only  49  percent  of 
the  shares  of  common  stock  will  be  issued  to  AXA. 
and  AXA  will  receive  the  remainder  of  the 
exchange  value  of  its  investment  in  shares  of 
preferred  stock  of  Equitable  Holdings  (all  of  which 
may  be  convertible  into  common  stock). 

After  the  allocation  of  the  Rxed  component  is 
made  to  Eligible  Policyholders,  the  remainder  of  the 
shares  reserved  for  distribution  to  Eligible 
Policyholders  will  be  allocated  to  Eligible 
Policyholders  that  own  participating  policies  as  a 
variable  component  of  the  distribution.  The  variable 
component  will  be  allocated  among  these  Eligible 
Policyholders  based  on  the  estimated  past 
contributions  to  the  surplus  of  Equitable  and  the 
estimated  present  value  of  the  expected  future 
contributions  to  surplus  of  their  participating 
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conskkratioa  for  giving  up  their 
Biembership  interests  in  the  nnitual  life 
insurance  company,  which  interest  will 
be  extioguished  as  a  result  of  the 
demutualization.  As  noted  above,  sudi 
stock  will  be  actively  traded  on  a 
national  aecurities  exchange,  such  as  the 
NYSE,  and  it  may  be  transferred  to 
other  shareholders.  As  abo  stated 
above.  Eligible  Policyholders  are 
essentially  those  policybolders  whose 
insurance  pc^ies  or  annuity  contracts 
that  were  issued  by  Equitable  were  in 
force  as  of  November  27, 1991  and  still 
remain  in  force  on  the  date  that  the 
Demutualization  {4an  becomes 
effective.** 

9.  In  general,  an  Eligible  Policyholder 
will  receive  cash  unless  sudi 
policyholder  indicates  a  preference  to 
receive  stock,  reudes  outside  the  United 
States  or  Canada,  has  mail  that  is 
undeliverable  or  has  a  policy  diat  is 
subject  to  a  lien  cu*  to  a  bankruptcy 
proceeding.  In  addition,  those  Eli^ie 
Policyhold^  who  are  allocated  ten  or 
fewer  shares  of  stock  will  receive  cash 
or  policy  credits  instead  of  stock.  The 
ca^  or  prdicy  credits  that  are  received 
by  these  polic^olders  will  have  a  value 
equal  to  the  stodi  such  p^dicyholders 
would  otherwise  have  received,  based 
on  the  price  per  share  of  Equitable 
Holding  stock  in  the  initial  public 
offering.  For  purposes  of  alk^ting  the 
coxiskleration.  Elquitable  represents  that 
all  policyholders  will  be  treated  the 


policies.  IlieM  detenmnsUoat  vrill  be  Bade 
separately  few  eadi  claas  of  bnsiness  ^)ecified  ia 
the  Demutualization  Flan  fea.,  individual  life 
tesutance,  hidividHd  annuities,  group  annuity 
contracts,  ate.).  Ite  allocationa  will  be  based  on 
methodolcigiee  devekiped  by  Equitable's  actuaries 
and  examined  and  approved  by  the  &iperintandent 
with  assistance  of  Coopers  ft  Lybrand. 

*  ‘  Equitable  represents  that  under  aectioas 
7312(a)(2),  (e)  and  42ia(a)(3)  of  New  York  famirance 
Law,  the  atock.  cash,  policy  credits  or  other 
oompeusatioB  reaulti^  frim  the  Oetentaalizatiaa 
Plan  Bsust  be  distributed  to  “pdicyfadders,**  aa 
determinated  by  the  records  of  the  nmtual  life 
insurance  oompany.  Equitable  hirUwr  represents 
that  on  insuruDce  or  snnuity  policy  that  provides 
benefits  under  an  employee  benefit  plan,  tj^pically 
designates  the  employer  that  sponson  the  plan,  or  a 
trustee  acting  ou  befa^  of  the  plan,  as  the 
policyholder.  In  this  regard.  Equitable  asserts  that  it 
is  requited  under  New  York  insnratxx  Law  to  laeka 
distributioos  resulting  fiom  the  Demntaahzatioa 
Plan  to  the  emplogrer  or  the  plan  aponaor  when  they 
are  the  designated  policyiudder  on  the  plan  policy. 

In  generaL  it  is  the  Department's  view  that,  if  an 
insurance  pdky  (induding  an  aimnity  contract) 
was  purchased  with  assets  cf  an  employee  ben^t 
plan,  and  if  there  exist  any  partidpa&ts  covered 
under  the  plan  (as  defined  at  29  CPR  2510.3-3)  at  the 
time  when  Equitable  incin  the  obMgatiaa  to 
distribute  stock,  oadt  paUqr  credits  or  other 
compenaatioa,  then  au^  conaideratton  wo«dd 
constitute  an  asset  of  sudi  piua.  Under  these 
circumatancea.  the  stppropriate  plea  fidndariea  must 
take  all  aeoessuiy  Stefa  to  safeguard  dw  assets  of 
the  plan  ia  order  te  avoid  engaging  in  a  violaiioB  of 
the  fiduciary  responsibility  provisions  of  the  Act 


same  witiiin  their  class  groupings 
Equitable  also  states  that  no  Eligible 
Policyholder  will  be  entitled  to  receive 
subscription  ri^ts  in  the  stodc. 

10.  Under  the  Demutualization  Han, 
those  HigiUe  Policyholders  who  are 
entitled  to  receive  stock  will  do  so 
without  the  payment  of  any  brokerage 
commissions  or  nmilar  fees.  In  addition. 
Equitable  will  establish  a  commission- 
free  sales  program  under  which  Higible 
PoUc^hokiers  who  receive  twenty  or 
fewer  shares  of  stock  will,  for  a  limited 
three  month  period  beginning  nine 
months  affer  tiie  Demutualization  Han 
becomes  effective,  be  entitled  to  sell  in 
the  public  market  all  of  the  common 
stock  they  have  received  pursuant  to  the 
Demutualization  Plan.  Any  such  sale  of 
the  stock  will  be  conduct^  at  the 
current  market  price  for  the  stock  and 
without  the  payment  of  any 
commissions  or  similar  fees  to 
Equitable.  Equitable  explains  that  the 
market  price  for  the  stock  will  differ 
from  the  initial  public  offering  price  as  a 
pricing  mechanism  will  have  been 
established  based  upon  prior  trades. 

For  purposes  of  the  commission-free 
sales  program.  Equitable  contenqilates 
that  ^  stock  will  be  listed  on  tiie 
NYSE.  Sales  requests  made  by  Eligible 
Policyholders  will  be  accumulated  by 
First  Chicago  Tnist  Company  (First 
Chicago)  of  New  Yoik,  Suitable 
Holdi^s’  stock  transfer  agent.  First 
Chicago  vrill  arrange  for  such  shares  to 
be  sold  on  a  daily  basis,  subject  to 
appropriate  daily  limits.**  If  an  Eligible 
Policylrolder  sells  its  shares  tiirou^  the 
program,  the  policyholder  will  receive 
an  amount  equal  to  the  average 
proceeds  per  share  realized  on  sales  of 
the  diares  during  a  specified  averaging 
period  during  wltich  the  policyholder’s 
shares  were  sold.  A  check  for  the  sales 
proceeds  will  be  sent  to  each  such 
policyholder. 

11.  In  summary,  it  is  represented  that 
the  proposed  transactions  will  satisfy 
the  statutory  criteria  for  an  exemption 
\mder  section  408(a]  of  the  Act  because: 
(a)  the  Demutualization  Plan  will  be 
implemented  in  accordance  with  tiie 
section  7312  of  the  New  York  Insurance 


Equitable  represents  that  it  has  not  made  « 
final  decMon  regar&ig  the  broker  that  will  actually 
effect  sales  of  stock  under  the  commission-fiee 
sales  program.  Equitable  explains,  however,  that  it 
is  possible  that  its  affiliate,  the  Pershing  Division  of 
Donaldson,  Lufkin  ft  fenrette  SectoMies  Corporation 
(Pershing),  may  provide  these  services.  The 
performance  of  tlwM  eervices.  Equitable  notes,  will 
not  involve  any  fidadary  activity  on  behalf  of 
employee  ben^  plans  and  no  commissions  will  be 
paid  hy  the  aenng  poHcjdudders  in  connection 
therewith.  In  the  event  Pershing  is  retained  to  effect 
secuiittea  transar^ons  aa  part  of  file  program. 
Equitable  states  ffiat  H  win  pay  aB  of  Peking's 
fees. 


Law  and  it  must  be  approved  and 
supervised  by  the  Superintendent  of 
Insurance)  (b)  any  election  by  an 
employee  benefit  plan  to  receive  stock, 
cash  or  policy  credits,  pursuant  to  the 
Demutualization  Han,  will  be  made  by 
one  or  more  independent  fiduciaries  of 
sudi  plan  and  neither  Equitable  nor  any 
of  its  affiliates  will  exercise  any 
discretion  or  render  investment  advice 
with  respect  to  such  election;  (c)  after 
each  Hi^Ue  Policyholder  receives  a 
minimum  of  three  shares  of  stock, 
additional  consideration  paid  to  such 
Eligible  Policyholder  will  be  based  upon 
an  actuarial  formula  and  determined 
fiom  die  policy’s  contribution  to  the 
surplus  of  Equitable  which  has  been 
approved  by  the  Superintendent  with 
the  assistance  of  Coopers  and  Lybrand; 
(d)  no  Higible  Policyholder  will  pay  any 
brokerage  commissions  or  fees  in 
connection  with  such  policyholder’s 
receipt  of  stock:  (e)  all  plaxu  will 
participate  in  the  transactions  on  the 
same  l^is  as  other  Eligible 
Policyholders  which  are  not  plans 
within  their  respective  class  groupings; 
and  (f)  the  terms  of  tiie  Demutualization 
Plan  and  the  rights  of  Eligible 
Policyholders  with  respect  thereto,  will 
be  fidly  disclosed  in  writing  by 
Equitable. 

NOTICE  TO  MTERESTED  POISONS 

Notice  of  die  proposed  exemption  will 
be  ^ven  to  all  intraested  persons  within 
5  dajrs  of  die  date  of  publication  of  the 
notice  of  pendency  in  the  Feiieral 
Register.  Such  notice  will  indude  a  copy 
of  the  notice  of  proposed  exemption  as 
published  in  the  Federal  Register  and 
shall  inform  interested  persons  of  their 
right  to  comment.  Comments  with 
respect  to  the  notice  of  proposed 
exemption  are  due  widito  35  days  after 
the  date  of  publication  of  this  exemption 
in  the  Federal  Renter. 

FOR  FURTHER  INPORMATION  CONTACT: 
Ms.  Jan  D.  Broady  of  the  Department, 
telephone  (202)  523-8881.  (lliis  is  not  a 
toll-free  numbw.) 

General  InfonnatkMi 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  diat  a  transaction  is  die 
subject  of  an  exemption  under  section 
408(a)  of  die  Act  and/or  section 
4975(c)(2)  of  die  Code  does  not  relieve  a 
fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/m*  die  Code, 
including  any  i»ohibited  transaction 
provisions  to  which  the  exemption  does 
not  aj^ly  and  the  general  fiduciary 
responsilrility  provisions  of  section  404 
of  the  Act,  ifiMdi  among  odier  things 
require  a  fiduciary  to  discharge  his 
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duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(l]fb)  of  the  act:  nor  does  it 
affect  the  requirement  of  section  401(b) 
of  the  Code  that  the  plan  must  operate 
for  the  exclusive  benefit  of  the 
employees  of  the  enyiloyer  maintaining 
the  plan  and  dieir  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  406(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted  will  be  supplemental  to,  and  not 
in  derogation  of,  any  other  provisions  of 
the  Act  and/or  the  Code,  including 
statutory  or  administrative  exemptions 
and  transitional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(4)  The  proposed  exemptions,  if 
granted  will  be  subject  to  the  express 
condition  that  the  material. facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  ail  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC  this  7th  day  of 
April  1992. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

[FR  Doa  92-8337  FUed  4-9-92;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration,  Office  of  Records 
Administration. 

ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUIMIARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 


preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrati^,  legal  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  (1)  propose  the 
destruction  of  records  not  previously 
authorized  for  disposal,  or  (2)  reduce  the 
retention  period  for  records  already 
authorized  for  disposal.  NARA  invites 
public  comments  on  such  schedules,  as 
required  by  44  USC  3303a(a). 

DATES:  Request  for  copies  must  be 
received  in  writing  on  or  before  May  26, 
1992.  Once  the  appraisal  of  the  records 
is  complete,  N:^A  will  send  a  copy  of 
the  schedide.  The  requester  will  be 
given  30  days  to  submit  comments. 
ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Records  Appraisal  and 
Disposition  Division  (NIR),  National 
Archives  and  Records  Acbninistration, 
Washington,  DC  20408.  Requesters  must 
cite  the  control  number  assigned  to  each 
schedule  when  requesting  a  copy.  The 
control  number  appears  in  the 
parentheses  immediately  after  the  name 
of  the  requesting  agency. 
SUPPLEMENTARY  INFORMATION:  Each 
year  U.6.  Government  agencies  create 
billions  of  records  on  paper,  film, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  die  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  t^ir  administrative  use  by 
‘the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  odier  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
indudes  the  control  number  assigned  to 
eadi  sdiedule,  and  briefly  describes  the 
records  proposed  for  disposal  The 


records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 
the  disposition  process  will  be  furnished 
to  each  requester. 

Sdradules  Pending 

1.  Office  of  the  Secretary  of  Defense 
(NI-630-92-2).  Office  of  Operational 
Test  and  Evaluation  technical  reference 
materials. 

2.  Department  of  the  Navy,  Bureau  of 
Medicine  and  Surgery  (NI-NU-92-2). 
Family  Advocacy  Files. 

3.  Department  of  Commerce, 
International  Trade  Administration  (NI- 
151-92-2).  Records  of  the  International 
Economic  Policy,  Office  of  Canada,  Free 
Trade  Agreement  Binational  Secretariat. 

4.  Department  of  Commerce,  Bureau  of 
Economic  Analysis  (NI-375-89-1). 
Records  of  the  Regional  Economic 
Analysis  Division,  Analysis  Branch. 

5.  Farm  Credit  Administration  (NI- 
103-92-1).  Indemnity  account  records. 

6.  Federal  Communications 
Commission,  Office  of  Chief  Engineer 
(NI-173-92-).  Experimental  Station 
License  Files,  1934-74. 

7.  Federal  Deposit  Insurance 
Corporation,  Division  of  Supervision 
(Nl-34-91-7).  Revisions  to  ffie  division's 
comprehensive  schedule. 

8.  General  Accounting  Office  (NI-411- 
90-10).  Copies  of  blueprint  drawings  of 
the  GAO  Headquarters  Building 
(originals  have  been  transferred  to  the 
National  Archives). 

9.  Department  of  Health  and  Human 
Services,  Centers  for  Disease  Control 
(NI-442-91-9).  Comprehensive  schedule 
covering  die  electronic  records  systems 
of  the  Center  for  Prevention  Services. 

10.  Department  of  Health  and  Human 
Services,  Centers  for  Disease  Control, 
National  Center  for  Health  Statistics 
(NI-442-91-13).  Electronic  and  microfilm 
records  containing  data  input  into  the 
main  data  file  of  ffie  abortion  module  of 
the  Vital  Statistics  Registration  system. 

11.  Indian  Arts  and  Crafts  Board  (NI- 
435-92-2).  Comprehensive  schedule  for 
audiovisual  and  publicity-related 
records. 

12.  Department  of  the  Interior,  Bureau 
of  Land  Management,  Texas  Acquired 
Minerals  Project  (NI-49-81-2).  Routine 
administrative,  facilitative,  background, 
and  duplicative  input  records. 

13.  Department  of  Justice,  Executive 
Office  for  United  States  Attorneys  (NI- 
118-92-1).  Administrative  records  for 
the  Special  Assistant  Program. 

14.  Department  of  Labor,  Bureau  of 
Employment  Securify  (NI-183-91-1), 
Correspondence,  surveys,  reports, 
proposals,  subject  files,  and  other 
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administrative  and  housekeeping 
records,  1936-69. 

15.  Department  of  State,  Foreign 
Buildings  Office  (NI-59-92-6).  Routine 
and  facilitative  financial  records. 

16.  Tennessee  Valley  Authority, 
Resource  Development  (NI-142-90-15). 
Hydrographs  of  daily  flow  and  water 
elevations  in  the  TVA  reservoir  system. 

17.  Tennessee  Valley  Authority, 
Atmospheric  Science  Department  (NI- 
142-91-10),  Subject  files  documenting 
routine  administrative  activities  (the 
remainder  of  this  file  is  designated  for 
transfer  to  the  National  Archives. 

18.  Tennessee  Valley  Authority, 
information  Services  and  Power 
Engineering  and  Construction  (NI-142- 
91-12).  Engineering  geological  data. 

19.  Tennessee  Valley  Authority, 
Retirement  Services  (NI-142-91-16). 
Retirement  records. 

20.  Tennessee  Valley  Authority, 
Customer  Group  (NI-142-92-2).  Area 
Dispatch  and  Control  Center  System 
Alarm  summary. 

21.  Department  of  the  Treasury,  Office 
of  Thrift  Supervision  (NI-488-92-1). 
Records  of  the  Human  Resources 
Division. 

22.  Department  of  the  Treasury,  Office 
of  Thrift  Supervision  (NI-483-92-3). 
Records  of  the  Minority  Affairs  Division. 

23.  Department  of  the  Treasury,  Office 
of  Thrift  Supervision  (NI-483-92-6). 
Payroll/personnel  database. 

Dated:  April  1, 1992. 

Claudine  ).  Weiher, 

Acting  Archivist  of  the  United  States. 

[FR  Doc.  92-8270  Filed  4-9-92;  8:45  am] 

BILLING  cooe  7S1S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8027,  License  No.  SUB- 
1010,  EA  92-059] 

Sequoyah  Fuels  Corp.  Gore,  OK; 
Confirmatory  Order  Modifying  License 
(Effective  Immediately) 

I 

Sequoyah  Fuels  Corporation  (SFC  or 
Licensee)  is  the  holder  of  Source 
Material  License  No.  SUB-1010  issued 
by  the  Nuclear  Regulatory  Commission 
(NRC  or  Commission)  pursuant  to  10 
CFR  part  40.  The  license  authorizes 
nossession  and  use  of  source  material  in 
'he  production  of  uranium  hexafluoride 
(UF6]  and  depleted  uranium 
tetrafluoride  (DUF4)  in  accordance  with 
the  terms  and  conditions  of  the  license. 
The  license  was  due  to  expire  on 
September  30, 1990,  but  currently 
remains  in  effect  based  on  a  timely 


renewal  application  submitted  by  the 
Licensee. 

n 

The  Commission  issued  an  Order 
Modifying  License  (Effective 
Immediately)  to  SFC  (EA  92-045)  on 
March  13, 1992,  to  impose  as  new 
license  conditions  reporting 
requirements  intended  to  give  the  NRC 
added  assurance  that  issues  of  potential 
safety  and  regulatory  significance  are 
promptly  brought  to  the  NRC's  attention. 
By  letter  dated  March  16, 1992,  SFC 
consented  to  the  Order.  The  Licensee 
subsequently  identified  a  number  of 
questions  with  regard  to  application  or 
interpretation  of  the  new  reporting 
requirements.  Examples  of  those 
questions  were  provided  to  the  NRC  by 
letter  dated  March  24, 1992,  and  a  public 
meeting  was  held  on  March  26, 1992,  to 
discuss  SFC’s  imderstanding  of  the  new 
reporting  requirements. 

m 

Based  on  information  developed 
during  the  March  26, 1992,  public 
meeting,  modification  of  the  March  13, 
1992  Order  is  necessary  to  clarify  the 
intent  of  section  FV.C.  Section  IV.C 
required,  in  part,  the  reporting  of  “Any 
failure  of  equipment  of  facilities,  or 
failure  to  follow  procedures,  which 
leads  to  *  *  *”  (one  of  three  types  of 
contamination  events).  The  NRC  is 
interested  in  being  informed  of  any  of 
those  contamination  events,  whether 
caused  by  the  specified  failures  or  any 
other  inadequacy,  such  as  an  inadequate 
procedure.  Changing  that  phrase  to 
“Any  occurrence  which  leads  to  *  *  *” 
clarifies  the  NRC’s  intent.  Subsection  (2) 
of  Section  IV.C  addressed  reporting  of 
“any  contamination  in  restricted  areas 
that  requires  activities  in  an  area  to  be 
suspended  for  more  than  24  hours 
pending  decontamination.”  By 
modifying  the  24  hour  time  period  for 
decontamination  to  8  hours,  an 
appropriate  threshold  for  reporting 
onsite  contamination  events  that  require 
at  least  one  shift  to  clean  up  is 
established.  This  ensures  that  the 
Licensee  will  report  items  of  potential 
safety  or  regulatory  significance  to  the 
NRC. 

Consequently,  for  the  reasons  given  in 
the  March  13, 1992,  Order  and  explained 
above,  it  is  necessary  to  require  ffiat 
License  No.  SUB-1010  be  modified  to 
clarify  the  intent  of  the  new  reporting 
requirements.  The  Licensee’s  president 
agreed  to  the  terms  of  this  Order  in  a 
meeting  on  April  1, 1992.  Furthermore, 
pursuant  to  10  CFR  2.202,  for  the  reasons 
stated  in  the  March  13, 1992  Order.  I  find 
that  the  public  health,  safety  and 


interest  require  that  this  Order  be 
effective  immediately. 

IV 

Accordingly,  pursuant  to  sections  63. 
161b,  161i,  1610, 182,  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission’s  regulations  in  10 
CFR  2.202  and  10  CFR  part  40.  It  is 
Hereby  Ordered,  Effective  Immediately, 
That  section  IV.C  to  the  order  issued 
March  13, 1992  is  modified  to  read  as 
follows: 

C.  Any  occurrence  which  leads  to  (1) 
offsite  release  or  contamination  in 
unrestricted  areas  in  excess  of  SFC’s 
administrative  limits;  (2)  any 
contamination  in  restricted  areas  that 
requires  activities  in  an  area  to  be 
suspended  more  than  8  hours  pending 
decontamination;  or  (3)  any  personnel 
contamination  in  excess  of  SFC’s 
administrative  limits  which  within  one 
hour  of  detection  is  not  reduced  to 
virithin  limits. 

The  Regional  Administrator.  Region 
rV,  may,  in  writing,  relax  or  rescind  any 
of  the  above  conditions  upon 
demonstration  by  the  Licensee  of  good 
cause. 

V 

Any  person  other  than  the  Licensee 
adversely  affected  by  this  Confirmatory 
Order  may  request  a  hearing  within  20 
days  of  its  issuance.  Any  request  for  a 
hearing  shall  be  submitted  to  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Attn:  Chief,  Docketing  and 
Service  Section,  Washington,  DC  20555. 
Copies  also  shall  be  sent  to  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555,  to  the  Assistant  General 
Counsel  for  Hearings  and  Enforcement 
at  the  same  address,  to  the  Regional 
Administrator,  NRC  Region  FV,  611  Ryan 
Plaza  Drive,  suite  400,  Arlington,  Texas 
76011  and  to  the  Licensee.  If  such  a 
person  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order  should 
be  sustained. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
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or  a  ceqiiest  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

Dated  at  Rockville,  Maryland  this  3rd  day 
of  April  1992. 

For  the  Nuclear  Regulatory  Commission. 
Hu^  L.  Thompson,  fr.. 

Deputy  Executive  Director  f or  fJucIear 
Materials  Safety,  Safeguai^,  and  Operations 
Support 

[FR  Doc.  92-8335  Filed  4-9-92;  8:45  am] 

BILUNS  CODE  TMO-OI-M 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-30555;  File  No.  SR-DTC- 
92-07] 

Self-Regalatory  Organizations;  The 
Depository  Trust  Company;  Filing  and 
Order  Granting  Accelerated  Approeai 
on  «  Temporary  Basis  of  Proposed 
Rule  Change  Relating  to 
Implementation  of  Cornmerciai  Paper 
Program 

April  3. 1992. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (“Act”), 
15  U.S.C.  78s(b)(l),  notice  is  hereby 
given  that  on  Mai^  27, 1992,  The 
Depository  Trust  Company  (“DTC”J 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  described  in  Items 
I,  II,  and  in  below,  which  items  have 
been  prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  and  order  granting 
accelerated  approval,  on  a  temporaiy 
basis  until  April  30, 1992,  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

DTC’s  proposed  rule  change  would 
permit,  until  April  30, 1992,  DTC’s  Same 
Day  Funds  Settlement  (“SDFS”)  service 
to  allow  incorporation  of  families  of 
accounts,  valued  pledges,  and  a  $400 
million  fixed  cap  on  the  portion  of  each 
Participant’s  required  and  voluntary 
contributions  to  the  Participants  Fund 
that  are  allocated  to  the  SDFS  service 
(“SDFS  fund’). 

II.  Self-Regulatory  Orgaiuzation’s 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 

I  Change 

I  In  its  filing  with  the  Commission,  DTC 
j  included  statements  concerning  the 

I  purpose  of  and  basis  for  tire  proposed 

\  rule  change,  and  discussed  any 

I  comments  it  received  on  the  proposed 


rule  change.  The  text  of  these 
statements  may  be  examined  at  tire 
places  specified  in  Item  IV  below.  DTC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  sigirificant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  £/ie  Proposed  Rule 
Change 

(a)  On  October  3, 1990,  the 
Commission  approved,  on  a  temporary 
basis  until  April  3, 1992,  a  proposed  rule 
change  partially  implementing  DTC’s 
Commercial  Paper  (“CP”)  program  into 
DTC’s  SDFS  service.  That  proposal 
provided  for  families  of  accounts, 
valued  pledges,  and  a  $400  million  fixed 
cap  on  the  SDFS  fund.*  Thereafter,  the 
Commission  approved,  on  a  temporary 
basis  until  April  30, 1992,  two  proposed 
rule  changes,  filed ’by  DTC,  one 
implementing  ‘  and  the  other 
modifying  ^  the  CP  program  in  the  SDFS 
service.  Recently,  on  February  10, 1992, 
DTC  filed  a  proposed  rule  change 
requesting  that  the  Commission  make 
permanent  DTC’s  CP  program  in  its 
SDFS  system.'*  Because  (rf  the  close 
correlation  of  all  of  these  proposed  rule 
changes,  DTC  believes  it  is  appropriate 
to  consider  all  the  proposals  at  the  same 
time.  Thus,  DTC  requests  that  the 
Commission  extend  the  current 
temporary  approval  of  families  of 
accounts,  valued  pledges  in  the  SDFS 
service,  and  the  $400  million  dollar  fixed 
cap  on  the  SDFS  fund  until  April  30, 
1992. 

(b)  DTC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  17A  of  the  Act 
in  diat  it  promotes  the  prompt  and 
accurate  clearance  and  settlement  of 
transactions  in  securities  that  settle  in 
same-day  funds. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
or  appropriate  in  furtherance  of  the 
purposes  of  the  Act. 


‘  See  Securities  Exchange  Act  Release  No.  28S15 
(October  3. 1990).  55  FR  41401. 

*  See  Securities  Exchange  Act  Release  No.  28518 
(October  6. 1990).  55  FR  42114. 

’  See  Securities  Exchange  Act  Release  No.  29604 
(August  23. 1991).  so  FR  43046  (modi^^  the 
formula'by  whidi'DTC  calculates  adjustable  net 
debit  caps). 

*  See  Securities  Exchange  Act  Release  No.  30410 
((February  25. 1992),  57  FR  7826  (notice  of  Rling 
•requesting  permanent  approval  of  DTCs  CP 
(program  in  its  SDFS  service). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  comments  on  this  proposed  rule 
change  were  solicited,  and  none  have 
been  received, 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  rhange  and  Timing  for 
Commission  Action 

The  Commission  believes  that  the 
proposal  is  consistent  with  section  't7A 
of  the  Act  and  specifically  with  section 
17A(b)(3)(F)  of  the  Act.®  Tliat  section 
requires  the  rules  of  a  clearing  agency  to 
be  designed  to  assure  the  safeguarding 
of  securities  and  funds  which  are  in  the 
custody  or  control  of  the  clearing  agency 
or  for  which  the  clearing  agency  is 
responsible.  The  families  of  accounts, 
valued  pledges,  and  $4(X)  million  fixed 
cap  on  the  SDFS  fund  will  facilitate  the 
flow  of  transaction  processing  titrough 
the  SDFS  system  and  reduce  the 
potential  liquidity  burdens  that  may 
result  from  its  prior  account  structure 
without  significcmtly  increasing  DTC’s 
risk  exposure.  By  approving  the 
proposed  rule  change  on  a  temporary 
basu  through  April  30, 1992,  D7^  the 
Commission,  and  other  interested 
parties  will  be  able  to  assess  further, 
prior  to  permanent  Commission 
approval,  the  policies  proposed  by  this 
rule  change. 

DTC  has  requested  that  the 
Commission  find  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  the  filing.  The 
Commission  funds  good  cause  for  so 
approving  because  the  Commission 
believes  it  desirable  that  the  proposed 
rule  change  be  approved  before  the 
expiration  of  the  Commission’s  previous 
order  that  temporarily  approved  tiiese 
changes  to  the  SDFS  system.  By 
approving  these  proposed  rule  dianges 
on  a  temporary  basis,  until  April  30, 

1992,  the  Commission  will  be  able  to 
assess  further  these  proposed  rule 
changes  in  connection  with  DTC’s  other 
proposal  involving  its  CP  program  and 
SDFS  service. 

IV.  Solidtatien  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 


•  15  U.S.t:.  78q-l(b)(3)(F)  (1988). 
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submission,  all  subsequent  amendments, 
all  written  statements  with  resepct  to 
the  proposed  rule  change  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the  proposed 
rule  change  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 

U. S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  DTC.  All 
submissions  should  refer  to  File  No.  SR- 
DTC-92-07  and  should  be  submitted  by 
May  1. 1992. 

V.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  DTC’s  proposed 
rule  change  is  consistent  with  section 
17A  of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2]  of  the  Act  *  that  the 
proposed  rule  change  (File  No.  SR-DTC- 
92-07)  be ,  and  hereby  is,  approved  on  a 
temporary  basis  until  April  30, 1992. 

For  the  Commission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc  92-8322  Filed  4-9-92;  8:45  am] 
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[RBiBase  No.  34-30556;  File  No.  SR-MSRB- 
99*4] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  of 
the  Municipal  Securities  Rulemaking 
Board  Relating  to  the  Proposed 
Operation  of  the  Continuing 
Disclosure  Information  Pilot  System  of 
the  Municipal  Securities  Information 
Library  System 

April  8. 1992. 

I.  Introduction 

The  Municipal  Securities  Rulemaking 
Board  ("MSRB”  or  "Board")  submitted 
to  the  Securities  and  Exchange 
Commission  (“Commission"  or  "SEC")  a 
proposed  rule  change  *  on  June  22, 1990, 


•  15  U.S.C  788(b)(2)  (1988). 

*  File  No.  SR-MSRB-90-4.  The  proposed  rule 
change  was  hied  simultaneously  with  two  other  rule 
changes:  File  No.  SR^SRB-ao-2,  to  permit  the 
Board  to  establish  and  operate  a  central  electronic 
facility,  the  MSIL  system,  through  which 
information  collected  pursuant  to  MSRB  rule  G-36 
would  be  made  available  electronically  to  market 
participants  and  information  vendors:  and  Pile  No. 
SR-MSRB-90-3,  to  amend  MSRB  rule  G-36  to 


pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  “  and  rule  19b-4  *  thereunder. 
October  7, 1991,  the  MSRB  filed  with  the 
Commission  an  amendment  to  the 
proposed  rule  change.  The  proposed  rule 
change,  as  amended,  would  permit  the 
Board  to  establish  and  operate  the 
Continuing  Disclosure  Information  Pilot 
System  ("CDI  Pilot  System"),  to  accept 
and  disseminate  voluntary  submissions 
of  official  continuing  disclosure 
documents  relating  to  outstanding  issues 
of  mimicipal  securities.  The  system  will 
function  as  part  of  the  Municipal 
Securities  Information  Library  ("MSIL") 
system.* 

Notice  of  the  filing  of  the  proposal 
was  published  in  Securities  Exchange 
Act  Release  No.  28199  (July  12, 1990],  55 
FR  29691.  The  Commission  received  64 
comment  letters  in  response  to  this 
notice.  Of  those  comment  letters.  53 
expressed  support  for  the  proposal,  26 
were  in  opposition  and  five  opposed  the 
proposal  as  originally  drafted  but 
provided  specific  comments  for  its 
improvement.  Notice  of  the  amendment 
to  the  proposal  was  published  in 
Securities  Exchange  Act  Release  No. 
29824  (October  15. 1991),  56  FR  54597. 
The  Commission  received  six  comment 
letters  in  response  to  this  notice.  Of 
those  comment  letters,  three  express 
support  for  the  proposal  as  amended, 
two  are  in  opposition,  and  one  supports 
the  proposal  as  amended  with  specific 
comments  for  its  improvement. 

II.  Background 

The  MSRB  rules  require  dealers  to 
disclose  to  a  potential  customer  all 
material  facts  about  a  proposed 
transaction,*  to  recommend  the 
transaction  to  the  customer  only  if  it  is 
suitable  for  the  customer  *  and  to  price 
the  transaction  correctly. These 
requirements  are  for  the  protection  of 
customers  and  are  similar  or  identical  to 
the  requirements  placed  on  dealers  in 
other  securities  markets. 

In  the  course  of  its  self-regulatory 
activities,  the  Board  observed  a  need  for 
an  improved  flow  of  information  about 


require  underwriters  to  deliver  advance  refunding 
documents  to  the  MSRB. 

*  15  U.S.C.  788. 

*  17  CFR  240.19b-*. 

*  The  MSIL  system  was  approved  at  an  open 
meeting  of  the  Commission  on  June  6, 1991. 
Securities  Exchange  Act  Release  No.  29298  (June  13, 
1991).  56  FR  28194.  The  Commission  also  approved 
the  rule  change  amending  MSRB  rule  G-36. 
Securities  Exchange  Act  Release  No.  29299  (June  13, 
1991),  56  FR  28204.  At  that  meeting,  the  Commission 
also  discussed,  but  tabled  further  consideration  of, 
the  instant  proposed  rule  change. 

*  MSRB  rule  G-17. 

*  MSRB  rule  G-19. 

*  MSRB  rule  G-30. 


municipal  securities  issues  bought  and 
sold  in  the  secondary  market.  In 
particular,  the  Board  observed  that 
market  participants,  including  dealers, 
often  do  not  have  access  to  the 
documents  prepared  by  issuers  and 
trustees  concerning  issues  of  municipal 
securities  in  the  secondary  market 
during  the  life  of  the  bonds 
("Continuing  Disclosure  Information”  or 
"CDI”). 

Examples  of  CDI  include  periodic 
financial  reports  prepared  by  issuers, 
which  reflect  on  the  credit  quality  of  the 
issuers’  outstanding  securities.  Other 
types  of  CDI  may  be  provided  by  the 
trustee  for  an  issue.  The  security  for 
many  outstanding  issues  is  structured 
around  revenue  from  specific  sources  or 
specific  assets  [e.g.,  a  hospital,  a 
retirement  center,  or  single  family 
mortgages).  Trustees  for  these 
"structured"  issues  sometimes  generate 
CDI  in  the  form  of  notices  or  reports 
bearing  directly  upon  the  financial 
status  of  these  issues  and  the  likelihood 
of  default  or  redemption  prior  to 
maturity. 

Currently,  there  is  no  central  source 
where  CDI  can  be  obtained.  The  Board 
contends  that,  in  today’s  market,  access 
to  CDI  would  be  helpffil  for  dealers  to 
determine  the  material  facts  about  a 
transaction,  to  determine  if  a 
transaction  is  suitable  for  a  specific 
customer  and  to  price  the  transaction 
correctly.  The  Board  notes  that  it  has 
encountered  many  situations  in  which 
the  lack  of  readily  available  CDI  has 
caused  serious  discontinuity  in  pricing. 
The  Board  believes  that,  in  many  cases, 
lack  of  ready  access  to  CDI  prevents 
dealers  from  fully  satisfying  their 
investor  protection  obligations  under 
Board  rules.  Similar  situations  may  '' 
occur  after  an  issuer  has  announced  its 
intent  to  pre-refund  ®  securities,  which 
may  shorten  the  anticipated  maturity 
date  of  may  increase  the  credit  quality 
and  therefore  may  change  the  pricing  of 
the  security. 

For  example,  trustees  currently 
produce  notices,  sometimes  called  "pre- 
default"  notices,  that  are  designed  to 
inform  bondholders  of  certain  facts 
within  the  direct  knowledge  of  the 
trustee,  e.g.,  that  a  reserve  fund  has 
been  invaded  by  the  trustee.  The  events 
described  in  these  notices,  once  known 
by  the  market,  may  affect  significantly 
the  price  of  the  issue.  The  notices, 
however,  often  are  made  available 


*  Pre-refunding,  also  called  advance  refunding,  is 
a  procedure  whereby  outstanding  securities  are 
refinanced  by  the  proceeds  of  a  new  issue  of 
securities,  prior  to  the  date  on  which  the 
outstanding  securities  become  due  or  are  callable. 
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exclusively  to  bondholders,  providing  an 
opportunity  for  bondholders  to  sell  the 
securities  in  advance  of  the  information 
reaching  the  market.  The  market  may 
not  become  aware  of  the  existence  of 
the  notices  until  weeks  or  even  months 
after  the  trustee  has  provided  the 
information  to  bondholders. 

.  The  Board  believes  that  improved 
access  to  CDI  is  necessary  not  only  so 
that  dealers  can  comply  with  the 
Board's  customer  protection  rules,  but 
also  to  enhance  the  integrity  and 
efficiency  of  the  market.  The  lack  of 
access  to  CDI  not  only  creates  problems 
in  specihc  transactions,  but  also  creates 
general  inefficiency  in  the  market. 

Market  participants  are  aware  that  their 
transactions  may  be  executed  based  on 
incomplete  or  erroneous  information 
about  the  securities  and  this  is 
necessarily  taken  into  account  in  pricing 
transactions,  thus  eroding  the  accurate 
pricing  of  those  securities  and  the 
general  efficiency  of  the  market. 

Finally,  the  Board  believes  that  the 
existence  of  a  central  repository  for  CDI. 
which  provides  a  neutral,  fair  and  timely 
dissemination  mechanism  for  disclosure 
information,  would  not  only  increase  the 
availability  of  the  CDI  currently 
produced,  but  also  encourage  volimtary 
efforts  in  the  industry  to  improve  the 
content  and  timing  of  CDI. 

In  recent  years,  more  issuers  are 
following  the  suggestions  of  issuer  and 
analyst  groups  and  providing  CDI.”  In 
addition,  the  American  Bankers 
Association  (“ABA"),  representing  bank 
trustees,  has  published  guidelines  for 
bank  trustees  on  CDI  (“Guidelines").*® 
The  ABA  Guidelines  are  designed  toi 
assist  trustees  in  determining  the 
content  and  timing  of  various  types  of 
disclosures  on  a  voluntary  basis.  The 
Guidelines  state  that  the  establishment 
of  a  central  repository  to  receive  CDI  is 
the  best  way  of  providing  equal  access 
to  infoilnation  for  all  and  is,  therefore, 
essential  for  secondary  market 
disclosure.  The  Board  believes  that,  as 
evidenced  by  the  ABA  efforts,  the 
existence  of  a  central  reposity,  which 
provides  a  neutral,  fair  and  timely 
dissemination  mechanism  for  disclosure 
information,  will  encourage  production 
of  CDI  by  issuers  and  trustees  and  will 
facilitate  voluntary  efforts  to  address 

•  See  Government  Finance  Officers’  Association, 
Disclosure  Guidelines  for  State  and  Local 
Government  Securities  (January  1991);  National 
Federation  of  Municipal  Analysts.  Disclosure 
Handbook  for  Municipal  Securities  (January  1990); 
National  Council  of  State  Housing  Agencies, 
Quarterly  Reporting  Format  for  State  HFA  Single 
Family  Housing  Bonds  (1990). 

American  Bankers  Association  Corporate  Trust 
Committee.  Disclosure  Guidelines  for  Corporate 
Trustees  (October  1991). 


the  information  problems  that  continue 
to  exist  in  the  municipal  securities 
market.  The  Board  believes  that  a 
central  repository  for  CDI  will  serve  to 
make  these  efforts  more  effective. 

III.  Description  of  CDI  Pilot  System 

The  Board  plans  to  operate  the  CDI 
Pilot  System  as  part  of  its  proposed 
MSIL  system.  The  MSIL  system,  which 
the  Commission  has  already 
approved,**  will  accept  and 
electronically  record  paper  copies  of 
official  statements  and  advance 
refunding  documents  and  disseminate 
those  documents  electronically  and  on 
paper,  with  the  purpose  of  increasing  the 
availability  of  descriptive  information 
on  municipal  securities  issues. 

As  initially  filed  with  the  Commission, 
the  proposed  CDI  system  would  have 
accepted  CDI  voluntarily  submitted  by 
trustees,  issuers  or  persons  designated 
by  issuers  and  would  have  begun 
operations  by  accepting  CDI  in  the  form 
of  short,  textual  disclosure  notices.  The 
proposed  system  would  have  accepted 
this  CDI  only  if  submitted  electronically 
via  computer  modem.  The  system 
accordingly  was  called  the  “Continuing 
Disclosure  Information/Electronic 
Submission"  or  “CDI/ES”  system.  Upon 
receipt  of  a  disclosure  document  in 
electronic  form,  the  CDI/ES  system 
would  have  retransmitted  the  document 
electronically,  via  computer  modem,  to 
all  CDI/ES  system  subscribers 
simultaneously. 

During  consideration  of  this  rule  filing 
at  the  June  6  Open  Meeting,  the 
Commission  suggested  that  volimtary 
submission  of  CDI  would  be  encouraged 
if  the  proposed  system  accepted  paper 
and/or  facsimile  transmissions  of 
documents.  In  response,  the  Board  has 
revised  the  proposed  rule  change  to 
allow  the  proposed  system  to  accept 
and  disseminate  CDI  submitted  by  mail 
and  by  facsimile  transmission  as  well  as 
the  electronic  submissions  originally 
contemplated  by  the  CDI/ES  system. 
During  the  pilot  period,  the  system 
would  be  limited  to  short  disclosure 
documents  of  one  to  three  pages  in 
length,  or  the  equivalent  in  electronic 
form  if  provided  by  modem. 

A  number  of  operational  efficiencies 
will  result  fi'om  the  joint  operation  of  the 
CDI  Pilot  System  with  the  MSIL  system, 
most  notably  the  joint  use  of  a  central 
computerized  MSIL  index,  which 
identifies  issues  and  the  documents  on 
file  with  respect  to  those  issues. 

' '  See  supra  note  4. 


A.  Pilot  Procedure 

The  Board  requests  approval  of  the 
CDI  Pilot  System  for  a  period  of  18 
months.  The  Pilot  System  would  be 
implemented  in  phases.  During  the  first 
six  months  of  pilot  operations,  the 
system  would  accept  disclosure  notices 
only  from  trustees.  The  Board  believes 
that  limiting  the  system  initially  to 
trustees  would  allow  the  Board  to  gain 
experience  with  a  relatively  limited 
universe  of  potential  submitters 
(approximately  1,800  trustees)  prior  to 
expanding  the  system  to  a  much  larger 
and  more  diverse  universe  of  potential 
submitters.  After  the  initial  phase, 
issuers  would  be  added  to  the  system.*” 

The  Board  plans  for  the  CDI  Pilot 
System  to  accept  only  short  disclosure 
notices  of  one  to  three  pages  of  text,  or 
the  equivalent  in  electronic  form  if 
submitted  via  modem.  Many  time- 
critical  disclosure  documents  that  can 
have  an  immediate  effect  on  market 
prices  fall  within  this  category  ( e.g., 
“technical  default"  or  “pre-default" 
notices  by  trustees).  The  Board  believes 
that,  by  assisting  in  the  dissemination  of 
such  notices,  the  CDI  Pilot  System 
would  address  one  of  the  most 
important  problems  with  respect  to  CDI 
in  the  municipal  securities  market,  while 
operating  immediately  in  a  successful 
and  cost-effective  manner.  After  gaining 
experience  with  short  disclosure  notices, 
the  Board  would  evaluate  how  to 
expand  the  system  to  accommodate 
longer  documents.*® 

At  the  end  of  each  phase,  the  Board 
would  evaluate  and  address  any 
technical,  policy  and  cost  issues  which 
arose  during  that  phase,  prior  to 
committing  the  system  to  greater 
capacity.  The  Board  would  report  to  the 
Commission  on  each  phase  after  it  is 
completed.  At  the  end  of  the  pilot 
period,  the  Board  would  evaluate 
system  operations  and  decide  whether 
to  continue,  substantially  modify  or 
discontinue  the  system.  The  Board 
would  report  on  the  pilot  program  to  the 
Commission  at  the  end  of  the  pilot 
period,  and  any  changes  or  requests  for 
permanent  approval  would  be  filed  with 

The  CommissioR  would  encourage  any  issuer 
wishing  to  submit  CDI  to  the  Pilot  System  during  the 
initial  phase  to  request  that  its  trustee,  if  applicable, 
submit  the  Tiling  on  its  behalf  to  the  system. 

'*  Many  different  types  and  styles  of  longer 
documents  are  considered  “disclosure  documents" 
or  CDI  by  issuers,  trustees  and  other  market 
participants.  The  Board  believes  that  these 
documents,  which  are  produced  in  diverse  formats, 
sizes  and  styles,  often  contain  information  that  is  of 
little  or  marginal  interest  to  securities  investors  and 
present  considerable  challeiiges  to  any  document 
collection  and  dissemination  system  which  seeks  to 
provide  GDI  to  the  market  in  a  useful  and  cost- 
effective  manner. 
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the  Commission  for  approval  under  rule 
19b-4. 

B.  Use  of  System  to  Make  Disclosures 

Before  a  trustee  <Mr  tssuer  could  begin 
submitting  documents  for  dissemination 
through  the  CDl  Pilot  System,  it  would 
be  required  to  provide  certain 
information  to  the  Board.  The  Pilot 
System  would  keep  this  information  in  a 
“submitter  tile.”  To  establish  a 
submitter  file  with  the  Board,  a  trustee 
or  issuer  would  provide  the  Board  with: 
(i)  Its  name  and  address;  (ii)  the  names 
and  signatures  of  one  or  two  persons 
who  will  be  respmisible  for  the 
documents  sent  to  the  system 
(“designated  responsible  parties”);  and 
(iii)  the  telephone  numbers  that  are  to  be 
used  to  communicate  with  the  submitter. 
Submitters  would  be  re^mnsible  for 
keeping  the  Board  apprised  of  any 
changes  in  the  submitter  file 
information. 

Upon  creation  of  a  submitter  file,  the 
Board  would:  (i)  Provide  the  submitter 
with  a  submitter  number  and  (ii)  provide 
each  designated  responsible  party  for 
the  submitter  with  one  "personal 
identificaticm  number”  ('TIN”).  The 
Board  would  keep  PINs  confidentiaL*^ 
Each  designated  responsible  party 
would  be  responsible  fm*  the  security  of 
his  or  her  PIN. 

After  a  submitter  file  is  established,  a 
designated  responsible  party  for  that 
submitter  would  be  able  to  submit  CDI 
to  the  Pilot  System.  A  submitter  would, 
at  its  option,  either  mail  a  paper 
document  to  the  system,  send  the 
document  by  facsimile  transmission,  or 
send  the  document  electronically  by 
compute  modem.  To  be  disseminated 
by  the  system,  an  incoming  document 
would  have  to  be  accompanied  by  die 
following  information:  (i)  The  name  and 
identifying  number  of  the  submitter  (ii) 
the  name  of  the  designated  responsible 
party;  (iii)  the  FIN  for  the  designated 
responsible  party;  (iv)  information  to 
identify  the  issuer  of  die  securides  to 
which  the  document  relater,  (v)  the 
date  of  the  document  that  is  being 
submitted;  (vi)  a  short  description  of  the 
document  (limited  to  320  characters), 
which  would  help  identify  the  document 
to  potential  readers;  and  (vii)  for 
facsimile  transmissions  and  mailed 


The  Board  baa  re;n«acnted  that  in  order  to 
aasnre  the  confidentiality  of  documenta  and  FlNa  at 
ita  premiaes.  it  will  eatabliah  aecurity  procedurea  for 
document  handling,  including  proceaaing  documenta 
in  a  auperviaed,  aeparate  area.  Telephone  call  from 
Kathryn  V.  Natale,  Aaaiatant  Director,  diviaion  of 
Market  Regulation.  SEC,  to  Diane  G.  Klinke. 

General  CounaeL  MSRB,  on  December  11. 1981. 

**  The  MSRB  currently  anticipatea  that  thia  item 
would  be  aatiafied  by  providing  the  name  of  the 
laauer  and  at  leaat  one  S-digit  luimber  uaed  in  the 
CUSIP  numbering  ayatem  to  identify  the  iaauer. 


documents,  the  signature  oi  the 
designated  responsible  party.  For 
documents  submitted  by  or 
facsimile  transmission,  this  information 
would  be  provided  by  the  submitter  on  a 
cover  sheet  (“cover  sheet  information”). 
For  transmissions  by  modem,  cover 
sheet  information  would  be  provided  by 
modem.*’ 

Before  a  document  is  accepted  by  the 
Pilot  Sjrstem  for  dissemination,  cover 
sheet  information  items  (i)-(iii)  would  be 
checked  to  ensure  that  the  information 
matches  information  within  a  submitter 
file.  This  review  procedure  would  help 
to  verify  the  authenticity  of  a  document 
by  ensuring  that  the  document  is  being 
received  fi:om  a  designated  responsible 
party.  For  a  document  transmitted  by 
modem,  these  three  items  would  be 
verified  automatically  by  a  computer 
program.  This  computer  program  also 
would  ensure  that  the  modem 
transmission  frmn  the  submitter  is  being 
sent  fiom  the  telephone  number  listed 
for  this  purpose  in  the  submitter  file  and 
would  allow  the  submitter  to  give  a  final 
authorization  to  the  Board  verifying  that 
the  document  that  was  received  by  the 
Board  is  the  one  that  the  submitter 
wishes  to  disseminate. 

C.  Dissemination  of  Information 

The  Board  will  operate  the  output  side 
of  the  CDI  Pilot  System  to  ensure  that 
the  information  is  available  in  a  fair  and 
non-discriminatory  manner  to  all 
interested  parties  who  wish  to  subscribe 
to  the  service.  As  with  all  MSE.  services, 
this  service  would  be  available,  on 
equal  terms,  to  any  party  who  requests 
the  service.  The  Board  l^lieves  that 
parties  intmested  in  subscribing  to  the 
CDI  Pilot  System  %vill  include 
information  vendors  wishing  to  resell 
the  CDI  through  their  own  distribution 
netwra-ks. 

The  CDI  Pilot  System  would  provide 
two  methods  of  dUsemination.  The 
prinmry  means  of  dissemination  would 
be  a  subscription  service  transmitting 
each  document  accepted  by  the  Pilot 
system  as  soon  as  possible  after  the 
document  is  accepted  (“subscription 
service”),  CDI  sent  to  the  Pilot  System  in 
paper  form  or  by  facsimile  transmission 
would  be  sent  to  subscribers  by 
facsimile  transmission.  CDI  sent  to  the 


'*  The  electronic  equivalent  of  a  signature  would 
not  be  required  for  docmnents  sent  by  computer 
modem. 

For  those  trustees  and  iseuers  seeking  to 
submit  documents  by  computer  modem,  the  Board 
would  provide  free  or  at  nominal  cost  ( e.g.,  under 
$100)  software  that  would  allow  the  submitter  to 
enter  all  neceaaary  cover  sheet  iafocmation.  The 
software  would  guide  the  submitter  in  the  process 
of  entering  cover  sheet  information  and  transmitting 
it  and  the  document  to  the  System. 


Pilot  System  by  modem  would  be  sent  to 
subscribers  by  modem.  Use  of  facsimile 
and  modem  transmissions  for 
dissemination  would  provide  die  CDI  to 
subscribers  as  quickly  as  possible  and 
would  allow  subscribers  to  have  access 
to  the  documents  on  an  equal  and 
simultaneous  basis.**  As  a  secondary 
means  of  dissemination,  documents 
provided  to  subscribers  also  would  be 
available  at  the  Board’s  Public  Access 
Facility  (‘TAF’)  for  review  and  copying. 

Each  document  disseminated  by  the 
system  would  be  accomptmied  by  the 
following  cover  sheet  information:  name 
of  submitter;  issuer  identification 
information;  the  date  of  the  document; 
and  the  description  of  the  document 
prepared  by  the  submitter.  The  Board 
would  encourage  redistributicm  of  the 
documents  and  cover  sheet  information 
provided  by  the  Pilot  System  and  would 
not  place  any  restrictions  on 
redistribution. 

The  Board  would  operate  the  CDI 
Pilot  System  with  the  goal  of 
disseminating  CDI  as  quickly  as 
possible  after  it  is  received  by  the 
system.  The  actual  time  peric^  between 
receipt  by  the  system  of  a  document  and 
its  dissemination  would  depend  on  a 
niunber  of  factors.  The  Board  estimates 
that  the  average  time  for  a  person  to 
review  and  process  an  incmning 
document  in  paper  or  facsimile  form 
would  be  approximately  10-15  minutes. 
After  acceptance  into  the  system,  the 
document  would  be  ready  for 
dissemination.  However,  the  speed  of 
facsimile  transmission  (approximately 
one  minute  per  page)  may  create 
processing  queues.  In  addition, 
depending  on  the  incoming  volume  of 
CDI  in  paper  and  facsimile  form, 
processing  queues  might  develop. 

The  Board  is  planning  the  CDI  Pilot 
System  so  that  it  can  accommodate  up 
to  100  incoming  documents  per  day 
during  the  pilot  period.  Ihe  Board  also 
plans  for  the  system  to  meet  the 
following  minimum  goals  in  the  event  of 
such  a  high  volume  of  input:**  CDI 


>■  Once  a  document  haa  been  accepted  by  the 
system  and  is  ready  for  dissemination,  the  facsimile 
or  modem  transmission  would  begin  simultaneously 
to  all  subscriben  through  “chatterbox"  tedmology. 
This  technology  permits  a  scanned  message  to  be 
sent  simultaneously  through  individual  ports  for 
each  subscriber.  Each  port  contains  a  chip  capable 
of  transmitting  the  scaimed  message.  Each 
subscriber  would  receive  the  message  on  its 
facsimile  raadiine.  However,  if  a  subscriber  is  not 
able  to  begin  to  receive  the  transmission  (e.g., 
because  ita  facsimile  machine  is  out  of  service), 
transmission  to  other  subscribers  would  not  be 
delayed. 

'*  The  Board  represents  that  the  system  win  be 
able  to  handle  at  least  20  subscribers.  Sec  infra 
Section  lU.E. 
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submitted  by  computer  modem  would  be 
disseminated  within  minutes  of  the  final 
authorization  given  by  the  submitter,*® 
and  CDI  submitted  by  facsimile 
transmission  and  mail  would  be 
transmitted  to  subscribers  no  later  than 
the  day  that  it  is  received  by  the  Board. 
As  noted  above,  the  Board  anticipates 
that  normal  time  between  receipt  and 
dissemination  of  a  document  would  be 
much  shorter  than  this. 

As  between  mail  and  facsimile 
transmissions,  the  Board  believes  a 
submitter  would  be  likely  to  use 
facsimile  transmission  if  he  believes 
that  the  CDI  contains  time-critical 
information  that  is  of  immediate 
importance  to  the  market.  Thus,  the 
Board  would  give  priority  in  system 
processing  queues  to  incoming  facsimile 
transmissions  over  mailed  documents. 

The  CDI  Pilot  System  will  be 
available  to  accept  and  disseminate  CDI 
on  business  days  on  which  the  Board's 
offices  are  open  (generally  all  business 
days  except  for  federal  holidays).**  The 
system  would  receive  documents 
submitted  by  mail,  facsimile 
transmission  and  computer  modem  from 
9  a.m.  Eastern  Time  until  4  p.m.  Eastern 
Time.  Subscribers  would  begin  receiving 
transmissions  from  the  system  at  9  a.m. 
Eastern  Time,  and  transmissions  would 
continue  throughout  the  business  day 
until  all  documents  accepted  by  the 
system  on  that  day  are  transmitted. 
During  PAF  business  hours  (9  a.m.  to 
4:30  p.m.  Eastern  Time),  PAF  users 
would  have  access  to  documents  that 
have  been  disseminated  to  subscribers^ 

D.  System  Design  and  Facilities 
Management 

Although  the  technical  specifications 
have  not  been  completed,  the  Board 
believes  that  the  system  is  reasonably 
designed  to  handle  the  anticipated  flow 
of  documents,  that  is,  100  documents  per 
day.  The  Board  also  believes  that  the 
system  is  reasonably  designed  to 
prevent  any  external  or  internal 
physical  attacks.  The  Board  has  adopted 
procedures  for  establishment  of  a  CDI 
provider  file  that  should  ensure  that 
information  only  will  be  accepted  from  a 
bank  trustee  or  an  issuer  (or  its 
designated  agent). 


Modem  tTMumissions  could  be  processed  more 
quickly  than  mailed  and  facsimile  transmissions 
because  of  the  automated  processing  and 
dissemination  of  the  documents,  ~.vhich  also  allows 
these  documents  to  be  processed  and  disseminated 
separately  from  facsimile  and  mailed  transioissions. 

The  MSRB  has  represented  that  it  will  coi^ider 
opening  on  federal  holidays  on  which  the  securities 
markets  remain  open  for  the  purposes  of  operating 
the  CDI  System  if  demand  warrants.  Telephone  call 
from  Kathryn  V.  Natale,  Assistant  Director,  Division 
of  Market  Regulation,  SEC,  to  Diane  C.  Klinke, 
General  Counsel,  M^tB,  on  December  11, 1991. 


At  this  time,  the  Board  has  not 
determined  what  portion,  if  any,  of  the 
CDI  Pilot  System  would  be  operated  by 
an  outside  facilities  manager.  The  Board 
represents  that  any  facilities  manager 
selected  for  the  CDI  Pilot  System  would 
be  subject  to  the  same  or  more  stringent 
contractual  standards  for  reliability, 
security,  back-up  capabilities  and 
conflict  of  interest  as  are  applicable  to 
the  facilities  manager  for  the  MSIL 
system.  For  any  portions  of  the  CDI  Pilot 
System  operated  directly  by  Board 
personnel,  similar  procedures  will  be 
adopted  to  accomplish  these  same 
ends.** 

E.  Cost  and  Fees  for  Use  of  the  System 

The  Board  states  that  the  operational 
costs  of  the  CDI  Pilot  System  would  be 
dependent  on  a  number  of  factors  that 
cannot  be  predicted  in  advance, 
including:  (i)  The  number  of  submitters 
that  will  seek  access  to  the  system;  (ii) 
the  volume  of  incoming  documents;  (iii) 
the  percentage  of  incoming  documents 
that  are  mailed,  transmitted  by 
facsimile,  and  transmitted  by  modem;** 
(iv)  the  intra-day  pattern  of 
submissions;*^  (v)  the  number  of 
subscribers;  and  (vi)  the  number  of  PAF 
users  seeking  CDI  and  the  volume  of 
their  document  requests.  Based  on  an 
assumption  of  50  incoming  documents 
per  day  by  mail  or  facsimile 
transmission,  20  subscribers,  and 
relatively  limited  PAF  use,  the  Board 
anticipates  that  yearly  operational  costs 
would  fall  within  a  range  of  $300,000  to 
$500,000.  Cost  estimates  could  move 
outside  this  range  depending  on  the 
volume  of  incoming  paper  or  facsimile 
documents  and  the  number  of 
subscribers  and  PAF  users. 

Although  Board  funds  would  be 
expended  to  initiate  the  projects  and 
most  likely  would  be  necessary  to 
support  the  Pilot  System,  the  Board 
intends  that,  over  time,  the  operations 
costs  of  any  Board-operated  CDI  system 
would  be  borne  primarily  by  fees  paid 
by  system  subscribers  and  PAF  users. 
Submitters  would  not  be  charged  a  fee 


**  The  Commission  expects  the  MSRB  to  submit  a 
more  detailed  report  on  capacity  and  integrity  prior 
to  the  commencement  of  system  operations. 

**  Because  of  automated  processing  of  cover 
sheet  information,  modem  transmissions  would  be 
mush  less  expensive  to  process  than  paper  or 
facsimile  documents.  Facsimile  documents  would 
be  moderately  less  expensive  to  process  than 
mailed  documents  bet^use  they  will  be  received  in 
the  form  in  which  they  will  be  disseminated  to 
subscribers. 

**  The  Board  will  incur  greater  costs  if  facsimile 
transmissions  are  “bunch^"  at  one  time  period 
each  day  because  sufficient  system  persoimel 
would  Ik  needed  to  ensure  that  these  documents 
are  disseminated  as  quickly  as  possible  on  the  day 
that  they  are  received. 


to  establish  submitter  files  or  to  submit 
documents  to  the  system. 

The  Board  states  that  because 
operational  costs  and  the  number  of 
subscribers  and  PAF  users  cannot  be 
predicted  at  this  time,  fee  estimates  for 
the  CDI  Pilot  System  are  preliminary 
and  subject  to  change.  The  Board 
believes,  however,  that  at  a  maximum, 
total  subscriber  and  PAF  fees  received 
by  the  Board  would  not  exceed  the 
operational  costs  of  the  system.  At  a 
minimum,  fees  would  cover  costs  of 
dissemination  of  the  documents. 
Subscribers  would  pay  a  one  time  “set¬ 
up"  fee  to  cover  the  cost  of  equipment 
and  telephone  installation  necessary  to 
service  ^at  subscriber  (estimated  at 
$2,000).  In  addition,  a  subscriber  would 
pay  a  flat  fee  to  receive  all  documents 
accepted  by  the  system  and  would  pay 
the  telephone  charges  actually  incurred 
by  the  Board  to  transmit  documents  to 
that  subscriber.  At  this  time,  the  Board 
estimates  that  first  year  costs  for  the 
subscription  service  (excluding  the  set¬ 
up  fee)  would  be  approximately  $10,000 
to  $15,000,  plus  the  cost  of  telephone 
service  to  Aat  subscriber,**  PAF  users 
would  be  able  to  review  documents  free 
of  charge.  Paper  copies  of  documents 
could  be  obtained  at  the  PAF  at  a  cost  of 
approximately  $.20  per  page. 

IV.  Summary  of  Comments 

The  Commission  received  a  total  of  90 
comment  letters  on  the  proposed  rule 
change;  84  in  response  to  the  original 
notice,  and  six  in  response  to  the 
amendment.  Of  the  comment  letters 
responding  to  the  original  notice,  53 
express  support  for  the  proposal,  26 
oppose  it,  and  five  oppose  the  proposal 
as  drafted  but  provide  specific 
comments  for  its  improvement.*®  In 


**  The  annual  subscription  fee  and  the  set-up  fee. 
once  determined,  will  be  required  to  be  filed  for 
Commission  approval  under  Rule  19b-4. 

*•  The  Commission  received  comments  from 
seven  broker-dealers:  four  issuer  associations  (See 
letters  to  (onathan  G.  Katz,  Secretary,  SEC.  from 
John  T.  McEvoy,  Executive  Director.  National 
Council  of  State  Housing  Agencies,  dated 
September  24. 1990  (“NCSHA  Letter”);  D.  Kathryn 
Fern.  President.  National  Council  of  Health 
Facilities  Finance  Authorities,  dated  September  24. 
1990  ("September,  1990  NCHFFA  Letter”):  Jeffrey  L 
Esser,  Executive  Director,  Government  Finance 
Officers  Association,  dated  September  24, 1990 
(“September  1990  GFOA  Letter”):  Mary  Ellen 
Withrow,  Ihesident,  National  Association  of  State 
Auditors.  Comptrollers  and  Treasurers,  dated 
September  24, 1990  (“September,  1990  NASACT 
Letter”)  and  ^ward  Ren&ow,  President,  NASACT, 
dated  January  17, 1991  ("January,  1991  NASACT 
Letter”));  18  issuers;  three  municipal  securities 
information  vendors,  all  of  whom  are  or  view 
themselves  as  potential  competitors  of  the  Board; 
six  arbitrators;  eight  investors;  nine  trustees;  nine 
municipal  securities  analysts;  two  bond  lawyers;  the 
Public  Securities  Association  (See  letter  from 

Continued 
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addition,  the  MSRB  responded  to  the 
comments.’^  Of  the  84  comment  letters 
the  Commission  received.  36  letters 
generally  were  supportive  of  CDl/ES 

WiBiaa  W.  Moon.  Chaiman.  Municipal  Securiti«a 
Diviaion.  Public  Securitin  Aaaodatioii.  to  Jonathan 
G.  Katz,  dated  September  20. 1990  ("PSA  letter")); 
The  National  AssodatioB  of  Bond  Lawyera  (See 
letter  froaa  Stanley  KeHer,  Chairman  and  Paul  S. 
Maco.  Dinctor.  National  Asaodation  of  Bond 
Lauryera.  to  Jonathan  G.  Katz,  dated  October  Mi 
1990  ("October.  1990  NABL  Letter”));  the  Southern 
Municipal  Finance  Society  (See  letter  from  Robert 
W.  Doty.  ChaimMB,  Southern  Munkipel  Finance 
Society,  to  Jonathan  G.  Katz,  dated  S^tembr  20. 

1990  ("SMFS  Letter”));  Doty  Reaearcb  and 
Development  Company  (See  letter  from  Robert  W. 
Doty.  IVeaident  Doty  Reaearch  and  Development 
Company,  to  the  HotMtaUe  Richard  C.  Bremen. 
Chabmaa.  SEC  deled  September  20. 1980  ("Doty 
Letter”));  the  National  Federation  of  Municipal 
Analyata  (See  letter  from  the  National  Federation  of 
Mnnicipd  Analyela  Board  of  Govemora  Executive 
Committee,  to  JonaMian  C  Katz,  dated  Auguat  15, 
1990  (“NFMA  letter”));  the  North  American 
Securitiea  Adminiatratora  Asaodation  (See  letter 
from  Sherwood  N.  Cook.  Chairman.  North  American 
Securitiea  Administraton  Aasodation  Mimidpal 
Securitiea  Committee,  to  Jonathan  G.  Katz,  dated 
September  7. 1990  ("NASAA  Letter"))  and  the 
American  Bankers  Association  (See  letter  from 
Sarah  A.  Miller,  Senior  Government  Relations 
Counad,  American  Bankers  Asaodation  Corporate 
Trust  Committee,  to  JoiMthan  G.  Katz,  dated  August 
e.  1990  ("August.  1990  ABA  Letter")). 

See  letter  from  Diane  G.  Klinke.  General 
Counsel  MSRB,  to  Kathryn  V.  Natale,  Assistant 
Director,  Dhrisioa  of  Market  Regulation,  SBC  dated 
Odober  12, 1990. 

*•  NCSHA,  NASAA  and  NFMA  Letters,  supra 
note  26,  tetters  to  Jonathan  G.  Katz.  Secretary,  %C 
from  Geraldine  P.  Kail  Senior  Vice  President  Sun 
Bank,  dated  August  23, 1990;  Donbas  J.  White,  Vice 
President  Piper  Capital  Management  dated 
September  1^  1990;  Ralph  We^el  Manager — 
Investments,  First  Interstate  Bank,  dated  July  30, 
1990;  Andrew  R.  (ohnson.  Vice  President.  Frank^ 
Group  of  Funds,  dated  July  30, 1990;  Staats  M. 

Pellett  Jr..  Senior  Vice  President  Bessemer  Trust 
Company,  dated  August  2, 1990;  Leslie  Nelman.  Vice 
President  and  Marie  Macdonald,  Director,  Farmers 
Insurance  Group  of  Companies,  dated  August  2. 

1990;  John  P.  Byram.  dat^  July  24, 1900;  Rober  L 
Foersteriing,  First  Vice  President  Blunt  Ellis  ft 
Loewi,  dated  July  16, 1990;  William  N.  Appel  Appel 
&  Glueck,  dated  July  30. 1990;  Robert  D.  Cathcart 
dated  August  13. 1990;  O.  Delton  Bennett  dated 
August  12, 1990;  John  Poignand,  Vice  President 
Interactive  Data,  dated  August  2. 1990;  John  S. 
Adkins.  Senior  Vice  President  and  Manager. 

Premier  Trust  dated  Ai^ust  13, 1900;  A.  Rodney 
Boren,  Jr.,  Executive  Vice  President  NorweM  Banks, 
dated  ^ptember  28, 1900;  Karen  W.  Brabham. 
Assistant  Vice  President  and  Trust  Officer.  South 
Carolina  NatiofMl  Bank,  dated  August  15, 1900; 
Stephen  ).  Kenny,  dated  August  29, 1990;  John  W. 
Waechter.  Executive  Vice  President  William  R. 
Hough  8  COm  dated  July  30, 1990;  G«eld  T.  Grady, 
Jr.,  Branch  Manager.  Vice  President,  AG.  Edwards 
ft  Sons,  Inc.,  undated;  R.  Duke  McElroy,  Duke 
McElroy  ft  Co.,  dated  September  19. 1900;  Robert  J. 
Beck.  General  Principal  and  Virginia  Rupp  WestaU, 
Municipal  Analyst  ^ward  O.  Jones  ft  Co.,  dated 
July  25, 1900;  Richard  A  Ciccarone.  Senior  Vice 
President  and  Director  of  Fixed  Income  Researdt 
Blunt  Ellis  ft  Loewi,  dated  July  25. 1990;  Stuart 
Bromberg.  Director — Municipal  Securities,  First 
Boston,  dated  July  24. 1990;  WUliam  J.  McCarthy, 
Vice  President  Fitch  Investors  Services.  Inc.,  dated 
July  25. 1990;  Mark  S.  Borowy.  Municipal  Bond 
Analyst  Erie  Insurance  Group,  dated  August  28. 
1900;  and  Jerry  O.  Fischer.  Executive  Director,  Sooth 
Dakota  Health  and  Educational  Facilities  Authority; 


and  five  generally  critical  of  CDI/ES.^* 
without  elaboration.’*’  Of  the  comment 
letters  resjionding  to  the  amendment, 
three  express  sujiport  for  the  GDI  Riot 
System  {nroposal  as  amended,’*  two  are 
in  opposition,”  and  one  supports  the 
proposal  as  amended  with  sjiecific 
comments  for  its  improvement.”  The 
specific  issues  raised  by  the 
commentators  are  discussed  below. 

V.  INscussion 

The  Commission  has  determined  to 
approve  the  Board's  projiosed  rule 
change  for  the  ei^teen  month  jiilot 
period  because  it  believes  that  the 
proposal  is  consistent  with  the  Act  and, 
in  particular,  section  15B(b)(2)(C]  of  the 
Act  which  authorizes  the  Bm^  to 
adopt  rules  designed  to  prevent 

letters  to  the  Honorable  Richard  C.  Breeden. 
Chairman.  SEC.  frtim  Robert  L.  Adler,  dated  August 
1, 1990;  Samuel  A  Ramirez.  Presidenl  Samuel  A 
Ramirez  ft  Co.,  dated  July  11. 1990;  David  J.  Master, 
dated  August  21, 1990;  Robert  W.  Chamberlin, 

Senior  Vice  President,  Dean  Witter  Reynolds,  Inc., 
dated  July  17, 1990;  CAI.  Perkins.  Associate  General 
Mana^,  Salt  River  Project  dated  July  17, 1900;  H. 
Keith  Bruimemer,  Chairman,  First  Charlotte 
Corporation,  dated  July  9,  I960;  and  Walter  P.  Stem, 
Chairman.  Capital  Group  International,  dated  July 
10, 1990;  letters  to  the  Honorable  ntilip  R.  Loebner. 
Jr.,  Mary  L  Schapiro  and  Edward  H.  Fleischman. 
Commissioners,  SEC,  from  Walter  P.  Stem, 
Chairman,  Capital  Groap  International  dated  July 
10, 1990;  ttod  H.  Keitii  Brunitemer.  Qiafrman,  First 
Charlotte  Corporation,  dated  July  9;  1990;  letter  from 
Robert  J.  Martin.  Vice  Presidenl  Continental  Asset 
Managemenl  to  Kathryn  Natale,  Assistant  Director, 
Diviskm  at  Market  Regulation,  S^,  dated 
September  21. 1900;  and  letter  from  Leon  J.  Karveha, 
Jr..  Executive  Vice  President  Municipal  Bond 
Investors  Assurance  Corporation  to  the  SEC,  dated 
July  17. 199a 

••  SMFS,  September,  1990  NASACT  and  January, 
1991  NASACT  Letters,  supra  note  2a  and  letters  to 
Jonathan  G.  Katz.  Secretary.  ^C.  from  Steve 
Temple,  Director  of  Finance,  City  of  Hemet 
California,  dated  October  19, 199a  and  Lynn 
Hampton  Cf  A.  Chief  Financial  Officer, 
Metropolitan  Washington  Airports  Authority,  dated 
August  2. 1990. 

These  general  comments  were  summarized  in 
the  separate  summary  of  comments  available  in  the 
puUic  file  and  analyzed  in  Securities  Exdiange  Act 
Release  No.  2929a 

Letters  to  Jonathan  G.  Katz.  Secretary,  SEC. 
from  John  Van  Gorkom,  President  NCHFFA.  dated 
November  a  1991  ("November.  1991  NCHFFA 
Letter");  Sarah  A  Miller,  Senior  Government 
Relations  Counsel  ABA.  dated  November  12, 1991 
("November,  1991  ABA  Letter");  and  John  M. 
Gardner,  Chairman,  and  William  J.  Noth,  Vice- 
Chairman.  NABL,  dated  November  11, 1991 
("November,  1991  NAM.  Letter^. 

**  Letters  to  Jonathan  G.  Katz,  Secretary,  SEC 
from  David  R.  Francescani,  Executive  Vice 
Presidmtt  ft  General  Counsel,  J.J.  Kenny  Co..  Inc., 
dated  November  14, 1991  ("November,  1991  Kenny 
Letter”)  and  Edward  J.  Mazur,  President,  NASACT, 
dated  November  21, 1991  ("November,  1991 
NASACT  Latter").  The  concerns  raised  by  these 
commentators  are  addressed  within  the  discussion. 
See  notes  44. 4a  52,  58  and  72  and 
accoaipenying  text 

**  Letter  from  Jeffrey  L  Baser,  Executive  Director. 
GFOA  to  Jonathm  G.  Katz,  Secretary.  SEC.  dated 
November  12. 1901  ("November.  1991  GFOA 
Letter”). 


fraudulent  and  manipulative  acts  and 
practices,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating  transactions  in  municipal 
securities  and.  in  general,  to  protect 
investors  and  the  public  interest.  The 
Commission  believes  that  the  CDI  Pilot 
System  wilt  make  CDI  on  municipal 
securities  more  readily  available, 
resulting  in  increased  market 
transp€irency  and  efficiency  and 
investor  protection. 

A.  Need  for  the  CDI  Pilot  System 

The  commentators  favoring  the 
proposal  agreed  that  increased 
availability  of  CDI  would  lead  to 
improved  liquidity,  lower  spreads  and  a 
more  efficient  secondary  market,  and 
that  currently  such  information  is 
lacking.  For  example,  the  Public 
Securities  Association  ("PSA”)  stated 
that  while  the  MSIL  system,  which 
contains  issuer  officii  statements,  will 
benefit  the  market,  official  statements 
"present  static  jxirtrayals  of  an  issuer’s 
condition"  and  that  market  particii)ants 
require  information  from  issuers 
concerning  changes  in  their  financial 
condition  and  offier  material 
information  that  may  affect  investment 
decisions.’^  The  National  Association 
of  Bond  Lawyers  (“NABL")  “believes 
the  MSRB  should  be  commended  for 
addressing  the  need  to  enahnee  the 
availability  of  up-to-date  information 
regarding  municipal  securities  traded  in 
the  secondary  market”  PSA  believes 
that  the  CDI  Pilot  System  can  provide 
the  market  with  this  necessary 
information  about  issuers,  and 
ultimately  will  result  in  more  efficient 
primary  and  secondary  maricets.” 

Indeed,  one  commentator  argued  that 
the  CDI  Riot  System  will  not  only 
benefit  the  market  as  a  whole,  but  also 
will  benefit  issuers  because  “[b}etter 
current  information  should  improve 
liquidity  and  reduce  spreads  *  *  * 
[which]  should  relate  back  and  make  the 
bonds  more  attractive  to  investors  at  the 
time  of  issue."  ”  The  commentator 
stated  that  “the  benfit  to  issuers  vrill  at 
all  times  outweigh  the  cost  to 

*■*  PSA  Letter,  supra  note  2a 

November,  1991  NABL  Letter,  supra  note  31. 

**  PSA  Letter,  supra  note  2a  See  also  Noven^>er, 
1991  NCHFFA  Letter,  supra  note  31.  As  one 
commentator  noted,  it  it  difficult  to  obtain 
cemtinuing  disclosore  infotmation  and  that  "(ijt  it 
critical  that  die  repository  include  this 
documentation  at  quickly  at  possible  *  *  *  *  "  Letter 
from  Peter  J  J).  Gordon,  Managing  DirectM'.  and 
Janet  G.  Albright  Vice  President  T.  Rowe  Price,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated  September 
2a  1990  ("Gordon  Letter^. 

**  Letter  from  James  W.  Peritins,  Palmer  ft  Dodge, 
to  Jonathan  G.  Katz.  Secretary.  SEC.  dated 
September  21. 1990. 
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issuers."  This  commentator  also 
believes  that  the  system  will  benefit 
dealers  in  the  secondary  market 
because  "(g]reater  liquidity  will  mean 
more  transactions."  *• 

The  American  Bankers  Association 
(“ABA”)  stated  that  it  "believes  that  it  is 
important  that  a  central,  national 
repository  be  established  to  receive 
disclosure  information.”  Generally, 
issuers  supportive  of  the  system  believe 
that  the  GDI  Pilot  System  will  be  very 
useful  and  anticipate  that  it  will 
facilitate  the  ability  of  municipal  issuers 
to  use  continuing  disclosure  documents. 
The  issuers  believe  that  ultimately  the 
system  will  permit  issuers  to  prepare 
one  annual  disclosure  document  with 
considerable  detail  that  will,  in  turn, 
permit  issuers  to  publish  a  briefer 
ofneial  statement,  including  descriptive 
information,  for  each  bond  sale.** 
Without  commenting  on  whether  issuers 
would  be  able  to  satisfy  their  disclosure 
responsibilities  under  the  general  anti¬ 
fraud  provisions  by  referencing 
documents  in  the  repository,  the 
Commission  believes  that  an  effective 
repository  may  indeed  offer  the 
potential  for  such  benefits. 

Many  issuers,  on  the  other  hand,  have 
indicated  that  the  GDI  Pilot  System  is 
unnecessary.  A  number  of  issuers 
submitted  virtually  identical  letters  in 
which  they  stated  that  the  MSIL  and  the 
GDI  Pilot  Systems  “are  overreactions  to 
perceived  problems  and  they  should  not 
be  approved  in  their  present  form.”  ** 


»>id. 

’‘•Id. 

November,  1991  ABA  Letter,  supra  note  31. 

Letter  from  John  M.  Gunyou.  City  Finance 
Officer,  City  of  Minneapolit,  to  the  Honorable 
Richard  C.  Breeden,  Chairman,  SEC,  dated  ]idy  13, 
1990. 

While  the  system  initially  will  accept  only  short 
textutd  dociunents,  the  system  may  be  expanded  in 
the  future  to  incorporate  longer,  more  complex 
textual  documents  as  the  commentator  describes. 

Letters  to  Jonathan  G.  Katz,  Secretary,  SEC, 
from  Authur  R.  Lynch.  Director  of  Finance,  City  of 
Glendale.  Arizona,  dated  September  21, 1990;  ME. 
Poole,  Director,  Loudoun  Comty,  Virginia,  dated 
September  27, 1990;  Ruth  M.  Levine,  Director  of 
Finance,  Qty  of  Milford,  Connecticut  dated 
September  18, 1990;  Paul  E.  Haney,  Director  of 
Finance,  Monroe  County.  New  York,  dated 
September  18, 1990;  William  |.  Cochran,  Director  of 
Finance,  City  of  Hartford,  Connecticut  dated 
September  19, 1990;  Ronald  A.  Morris.  Budget  and 
Accounting  Manager,  New  Castle  County. 
Delaware,  dated  September  20, 1990;  Arthur  D. 
Heilman,  Director,  Bureau  of  Revenue,  Cash  Flow 
and  Debt  Commonwealth  of  Pennsylvania,  dated 
September  24, 1990;  Ridiard  G.  Hilde,  City 
Treasurer,  City  of  Long  Beach.  California,  dated 
September  24, 1990;  George  Greaniaa,  City 
Controller,  Qty  of  Houston,  Texas,  dated 
September  24, 1990;  and  E.].  VanOverbeke.  Finance 
Director/Qty  Cleik.  Qty  of  Eagan,  Minnesota, 
dated  S^tember  28. 1990. 


These  same  commentators  believe  that 
the  Board’s  proposals  “seek  to  HU  an 
information  gap  that  does  not  exist 
*  *  *  (and  there]  is  no  crisis  in  the 
mimicipal  market  that  warrants  making 
untimely  decisions.”  **  Other 
commentators  also  have  questioned  the 
need  for  the  GDI  Pilot  System, 
particularly  given  the  efforts  of  private 
sector  vendors.** 

The  Gommission  believes  that  there 
are  serious  problems  in  the  availability 
of  secondary  market  disclosure  that  the 
system  would  address.  Although  many 
issuers  currently  prepare  continuing 
disclosure  document^  they  are  not 
widely  available  in  the  market.  While 
all  fifty  states  collect  continuing 
information  from  local  governments  in 
some  manner,  it  is  not  clear  to  what 
extent  the  information  gathered  is  made 
available  to  the  public.*  ‘ 

Gurrently,  a  number  of  municipal 
securities  issuers  are  experiencing 
ffnandal  difticulties.**  In  such  an 


**  Id.  In  response  to  the  initial  filing,  the 
Government  Finance  Officers  Association 
(“GFOAH  asserted  that  although  disclosure 
problems  had  been  identified  with  information 
dissemination  in  the  secondary  market,  it  did  not 
believe  that  “there  is  any  evidence  of  crisis  in  the 
market  that  requires  actk»  immediately." 
September.  1990  GFOA  Letter,  supra  note  26.  The 
GFOA  appears  to  have  tempered  its  views, 
however,  and  in  its  comments  on  the  amendment 
stated  that  “(tjhe  Pilot  System  is  a  step  in  the  ri^t 
direction.”  November,  1991  GFOA  Letter,  supra  note 
33. 

*'*  November,  1991  Kenny  Letter,  supra  note  32; 
November,  1991  NASACT  Letter,  supra  note  32; 
November,  1991  NABL  Letter,  supra  note  31;  and 
November,  1991  GFOA  Letter,  supra  note  33. 

**  in  July  1991,  the  National  Association  of  State 
Auditors,  Comptrollers  and  Treasurers  ("NASACT') 
published  the  findings  of  a  study  it  conducted  in 
cooperation  with  the  GFOA  and  the  states  of 
California,  Texas,  North  Carolina  and  Ohio 
concerning  information  collected  by  each  state 
about  the  securities  issued  by  governmental  issuers 
within  the  state.  In  its  report,  NASACT 
acknowledged  that  in  the  four  states  studied,  no 
central  authority  maintained  information  for  all 
levels  of  governmental  issuers,  but  recommended 
expanding  the  study  before  drawing  any 
conclusions  about  the  availability  or  lack  thereof  of 
information  needed  by  the  municipal  securities 
markets.  NASACT,  T^  Availability  of  Continuing 
Information  About  State  and  Municipal  Bond 
Issues:  A  Study  of  Four  States  37  (July  1991). 
NASACT  has  indicated  that  it  has  begun  the  second 
phase  of  its  study,  involving  an  additional  ten 
states,  and  plans  to  complete  its  work  by  the 
summer  of  1992.  NovemW,  1991  NASACT  Letter, 
supra  note  32. 

The  Commission  applauds  NASACTs  efforts  to 
determine  the  availability  of  municipal  securities 
informaticHi  on  a  state-by-state  basis.  However,  the 
commentators  supporting  the  proposal  have  made 
clear  that  the  need  for  a  single  national,  centrahzed 
source  of  secondary  mariwt  information  exists  now. 
The  Commission  agrees  with  these  commentators 
and  believes  the  Riot  System  can  augment  the 
efforts  of  the  states,  rather  than  replaw  them. 

**  Eg.,  Once  Upon  a  Time,  a  Muni  was  a  Muni 
was  a  MunL  Bus.  Wk.,  Dec.  31. 1990.  at  120;  The 
New  Junk?.  Banoa'a,  Oct  28. 199a  at  la  ool.  1; 
Many  Tax-Free  Bonds  are  Going  into  Default  in 


environment,  disclosure  mechanisms 
become  especially  important  to 
investors  and  potential  investors  in 
these  securities,*’  The  Gommission 
believes  that  the  GDI  Pilot  System  could 
be  an  important  mechanism  to  enhance 
the  timeliness  and  availability  of 
disclosure  information  in  the  market. 

Moreover,  the  Gommission  believes 
that  there  is  a  need  for  better 
dissemination  of  sudi  information.**  As 
discussed  above,  maiicet  participants 
currently  price  transactions  based  on 
the  assumption  that  information  may  be 
incomplete  or  erroneous,  thus  leading  to 
inaccurate  priciiig  and  inefficiency  in 
the  market  The  Gommission  believes 
that  the  projiosed  system  would  result  in 
a  more  liquid  and  more  efficient 
secondary  market  for  muiudpal 
securities,  because  timely  information 
would  be  available  to  all  maiicet 
participants  on  an  equal  basis.** 


Colorado  Land  Bust,  Wall  St.  J.,  Dec.  7, 1990  at  Al, 
col.  a 

*1  Certainly,  at  least  since  the  financial  crises  of 
the  Washington  Public  Power  Supply  System 
("WPPSS")  and  New  York  City,  the  benefits  of 
improved  disclosure  of  issuer  information  has  been 
painfully  apparent.  The  staff  of  the  Commission 
investigated  the  New  York  Qty  fiscal  crisis  and  the 
WPPSS  default  and  concluded  in  both  instancea 
that  serious  questions  were  raised  concerning 
whether  the  ^sclosure  documents  of  these  issuers 
adequately  disclosed  significant  facts  about  the 
financial  condition  of  the  issuers  and  about  their 
ability  to  meet  their  obligations.  "The  Staff  Report 
raises  serious  questions  concerning  whether  official 
statements  for  Supply  System  bonds  adequately 
disclosed  significant  facts  related  to  the  [WPPSS 
projects.]"  Report  of  the  Securities  and  Exchange 
Commission  on  Regulation  of  Municipal  Securities 
(September  22, 1988),  at  7.  With  respect  to  the  New 
York  Qty  crisis,  “the  Commisaion  staff  prepared  a 
report,  which  concluded  that  New  York  City  had 
employed  budgetary,  accounting  and  financing 
practices  that  distorted  its  true  financial  cendition." 
Id.  at  9,  la  See  also  Staff  Report  on  the 
Investigation  In  the  Matter  of  Transactions  in  the 
Washington.  Public  Power  Supply  System  Securities 
(1988)  and  Securities  and  Exchange  Commission 
Staff  Report  on  Transactions  in  Securities  of  the 
City  of  New  York,  Subcomm.  on  Economic 
Stabilization  of  the  House  Comm,  on  Banking. 
Finance  and  Urban  Aifs.,  95th  Cong.,  1st  Sess. 
(Comm.  Print  1977).  In  the  Conunission's  final  report 
on  the  New  York  City  crisis,  the  Commission 
acknowledged  that  certain  voluntary  efforts  to 
improve  disclosure  had  been  taken  but  also  noted 
that  the  quality  of  disclosure  varied  widely.  See 
Securities  and  Exchange  Commission  Final  Report 
in  the  Matter  of  Transactions  in  the  Securities  of  the 
City  of  New  Yorik.  Committee  on  Banking.  Housing 
and  Urban  Affs.,  96th  Cong..  1st  Sess.  (Comm.  Print 
1979). 

**  Once  Upon  a  Time,  a  Muni  was  a  Muni  was  a 
Muni.  Bus.  Wk..  Dec.  31. 199a  at  12a  The  New 
Junk?.  Barron's,  OcL  29, 1960,  at  la  coL  1;  and  A 
Better  Break  for  Investors?.  Forbes,  Sept  3. 199a  at 
273. 

*•  Another  issuer  is  concerned  that  small  issuers 
could  be  disproportionately  burdened  by  interim 
disclosure  requirements  and  that  “it  is  far 
preferable  to  allow  buyers  in  the  secondary  market 
to  request  information  coneming  the  current 
financial  position  and  health  of  the  *  *  *  [issuerj  at 

Continued 
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Furthermore,  greater  availability  of  CDI 
will  reduce  the  risk  of  sales  practice 
fraud  and  manipulation  in  the  municipal 
market  by  making  investors  more 
informed  and  better  able  to  detect  such 
practices.*® 

B.  Competition  With  Private  Vendors 

Having  concluded  that  the  CDI  Pilot 
System  will  have  a  substantial 
beneficial  impact  on  the  market,  the 
Commission  must  assess  its  effect  on 
competition.  Section  15B(b)(2)(C)  of  the 
Act  requires  that,  before  approving 
Board  rules,  the  Commission  finds  that 
the  proposed  rules  do  not  "impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  this  title.**  *‘  The 
Commission  has  examined  closely  the 
potential  anti-competitive  effect  of  the 
Board*8  proposal  and  has  determined 
that  the  proposed  rule  change  does  not 
impose  a  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

One  vendor  of  municipal  securities 
information  expressed  concern  that:  (1) 
Competition  should  be  encomaged  in 
the  collection,  as  well  as  dissemination, 
of  municipal  securities  information:  (2) 
the  CDI  Pilot  System  will  compete  widi 
comparable  existing  private  services; 
and  (3)  if  the  Commission  approves  the 
CDE  Pilot  System,  it  should  also  provide 
incentives  to  enhance  competition  in  the 
collection  of  CDL**  Another 
commentator  is  concerned  that  if  issuers 
provide  their  current  reports  to  the 
Board*s  repository,  they  may  step 
providing  these  documents  directly  to 
investors.®*  The  commentator  suggested 
that  an  incentive  should  be  developed  to 
encourage  these  issuers  to  continue  to 
disseminate  their  current  reports 
voluntarily  and  broadly. 

The  system  is  not  intended  to  replace 
the  dissemination  efforts  of  issuers, 
trustees  and  underwriters  but  to 
supplement  them  cmd  act  as  an  archive 
for  long-term  storage  of  and  access  to 


the  time  that  purchase  is  being  contemplated,  rather 
than  force  such  small  entities  to  provide  ongoing 
disclosure  on  a  routine  and  scheduled  basis 
*  *  *  Letter  from  Edward  J.  Mazur,  C.P.A.. 
Comptroller.  Commonwealth  of  Virginia,  to 
Jonathan  G.  Katz,  Secretary,  SEC,  dated  September 
24, 1990  ("Mazur  Letter"),  The  Commission 
emphasizes  that  the  system  is  volimtary,  and  that 
small  issuers  may  continue  to  provide  disclosure 
information  to  potential  investors  in  any  manner 
that  they  deem  appropriate, 

•®  The  Act  provides  the  MSRB  with  authority  to 
promulgate  rules  to  "prevent  fraudulent  and 
manipulative  acts  and  practices  *  *  *  ."  Section 
15B(b)(2)(C)oftheAct 

*•  Section  lSB(b)(2)(C)  of  the  Act.  Cf.  Bradford 
Nat‘1  Clearing  Carp.  v.  SEC,  590  F,2d  1085  (D.C,  Cir. 
1978):  Clement  v.  SEC,  674  F.2d  641  (7th  Cir,  1982). 

•*  November,  1991  Kenny  Letter,  supra  note  32. 

•*  Doty  Letter,  supra  note  26. 


such  documents.**  The  system  should 
increase  information  dissemination  by 
permitting  information  to  reach  a 
broader  audience  in  a  cost-effective 
manner.  The  Commission  expects 
issuers  and  trustees  to  continue  to 
provide  documents  to  investors 
consistent  with  current  practice. 

The  Commission  addressed  the  issue 
of  competition  with  private  vendors  in 
its  approval  of  the  MSIL  system.  At  that 
time,  the  Commission  stated  that. 

The  Commission  believes  that  [it]  will 
foster  competition  in  the  dissemination  of 
municipal  securities  information  by  reducing 
the  cost  of  entry  into  the  market  *  *  *.  Thus, 
all  vendors  will  have  equal  access  to  these 
public  documents  and  will  be  able  to  develop 
whatever  information  products  they  believe 
will  be  maiketable. 

Some  of  the  commentators  appear  to  be 
operating  on  the  basic  misassumption  that 
the  Commission's  action  today  will  require 
that  information  be  channelled  exclusively 
through  the  MSIL  system.  Despite  the  claims 
of  certain  commentators,  the  Board  will  not 
have  a  monopoly  on  the  information 
contained  in  MSIL  *  *  *.  MSIL  should, 
therefore,  be  a  source  of  dociunents  to  new 
entrants  to  the  market  without  adversely 
affecting  the  ability  of  the  existing  vendors  to 
acquire  those  statements  directly  *  *  *.  Thus, 
rather  than  monopolizing  the  field,  MSIL  will 
simply  provide  raw  data  which  will  increase 
the  ability  of  vendors  to  compete  in  the 
provision  of  value-added  services.** 

The  Commission  believes  that  these 
statements  are  equally  applicable  to  the 
CDI  Pilot  System.  The  Commission 
believes  that,  despite  the  Board*s 
collection  efiorts,  the  vendors*  long- 
established  relationships  with 
tmderwriters  and  issuers  will  remain  in 
place,  and  issuers  and  trustees  will  not 
cease  providing  information  to  the 
vendors  simply  because  the  CDI  Pilot 
System  is  available. 

The  Commission  recognizes  the 
valuable  contribution  the  vendors 
provide,  and  believes  that  the  CDI  Pilot 
System  will  supplement  their  services. 
The  CDI  Pilot  System  should  benefit  the 
private  vendors  operating  the  NRMSIRs 
by  providing  them  with  an  additional 
source  of  CDL  allowing  them  to  develop 
innovative  new  value-added  products 
for  the  market. 

In  September  of  1990,  J.J.  Kenny  Co., 
Inc.  (“Kenny**)  introduced  the 
KENNY ALERT  system,  which  supplies 
condensed  versions  of  market-sensitive 
information  on-line  and  free  of  charge  to 


**  Furthennore,  the  ABA  Disclosure  Guidelines 
allow  for  the  transmission  of  information  to  other 
entities,  such  as  private  vendors  and  rating 
agencies.  See  American  Bankers  Association 
Corporate  Trust  Committee,  Disclosure  Guidelines 
for  Corporate  Trustees  (October  1991). 

**  Securities  Exchange  Act  Release  No.  29298 
(June  13, 1991),  56  FR  28194,  28200. 


subscribers  to  other  Kenny  services.*® 

In  addition,  Bloomberg  Financial 
Markets  and  The  Bond  Buyer  have 
agreed  to  accept  CDL  Bloomberg  has 
stated  it  will  disseminate  the 
information  through  the  Bloomberg 
network  and  The  Bond  Buyer  has 
indicated  that  it  will  transmit  notices  via 
its  Munifacts  news  wire  service.*’  The 
Board’s  CDI  system  may  prove  to  be  a 
valuable  source  of  documents  for  these 
and  other  vendors  who  may  choose  to 
offer  similar  services.  Indeed,  the 
system  may  increase  competition  in  the 
dissemination  of  CDL  thus  making  the 
information  more  widely  available  on  an 
equal  basis.*® 

C.  Technology 

Many  commentators  expressed 
concern  that  the  CDI/ES  system  would 
accept  only  electronically  transmitted 
CDL  and  requested  that  the  Board 
consider  accepting  paper  submissions.*® 
A  broad  base  of  commentators 
expressed  support  for  both  paper  and 
electronic  formats  and  urged  the  Board 
to  develop  both  systems.®®  One  trustee 
believes  Aat  electronic  submission  is 
*‘highly  desirable**  for  time-sensitive 
information,  but  that  this  should  not  be 
the  required  method  of  submission  for 
periodic  information,  such  as  audits  and 
annual  reports.®’  He  believes  that  *‘the 


*•  See  Kenny  Unveils  System  for  Relaying  Data 
From  Issuers.  Trustees  to  Secondary  Market,  Bond 
Buyer.  Aug.  2. 1990. 

Bankers  Release  Disclosure  Rules;  Market 
Expects  Slow  Reaction,  Bond  Buyer,  Oct.  24, 1991. 

**  Kenny  suggest  that  if  the  Commission  approves 
the  CDI  Pilot  Program:  (1)  it  should  provide  an 
incentive  similar  to  Rule  15c2-12  to  encourage 
issuers  to  provide  CDI  to  the  NRMSIRs;  and  (2)  it 
could  amend  Rule  2a-7  to  restrict  tax  exempt  money 
market  funds  investing  in  municipal  paper  of  issuers 
that  do  not  pledge  to  provide  secondary  market 
disclosure  to  one  of  the  NRMSIRs.  November,  1991 
Kenny  Letter,  supra  note  32.  These  Commission 
rules  are  not  wi^in  the  scope  of  the  instant  rule 
filing. 

**  For  example,  GFOA  stated  that  there  is  a  need 
for  hard  copy  submission.  GFOA  also  stated  that  it 
is  "not  opposed  to  a  paperless  system,"  but  believes 
that  “any  system  must  be  cost-effective." 

September.  1990  GFOA  Letter,  supra  note  26.  See 
also  Mazur  Letter,  supra  note  49.  The  National 
Council  of  Health  Facilities  Finance  Authorities 
suggested  that  the  Board  consider  ways  of  accepting 
non-electronic,  time-sensitive  continuing  disclosure 
information  from  sources  that  do  not  have  the 
computer  capacity  envisioned  by  the  CDI/ES 
system.  September,  1990  NCHFFA  Letter,  supra  note 
26. 

August  1990  ABA  Letter,  supra  note  26.  and 
letters  to  Jonathan  G.  Katz.  Secretary.  SEC,  from 
Jeffrey  J.  Powell.  Vice  President  The  First  National 
Bank  of  Chicago,  dated  July  31. 1990;  Thomas  B. 
Martin.  Esq..  Circle  Consulting  Group,  Inc.,  dated 
July  24. 1990;  and  Anthony  A.  Guthrie,  Senior  Vice 
President  Citizens  and  Southern  Trust  Company, 
dated  August  24. 1990. 

••  Letter  from  George  W.  Coombe,  Jr.  Executive 
Vice  President  and  General  Counsel  Bank  of 
America,  to  Jonathan  G.  Katz,  Secretary,  SEC.  dated 
August  24. 1990  ("Coombe  Letter"). 
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risk  of  transcription  errors  make 
electronic  transmission  an  untenable 
alternative  to  submission  of  hard  copy 
in  all  but  the  most  time-sensitive 
situations.”  •* 

NABL  believes  that  an  “electronically 
exclusive  system  *  *  *  could  in  fact  be 
costly  and  inefficient.  Existing  means  of 
providing  information,  such  as 
Munifacts  and  the  Dow-Jones  wire, 
allow  immediate  dissemination  of 
information  to  the  marketplace,  without 
the  need  or  cost  of  transcribing 
information  to  electronic  media.”  ** 

In  response  to  these  concerns  and 
those  raised  by  the  Commission  at  the 
)une  6  meeting,  the  MSRB  has  revised 
the  proposal  to  accept  paper  and 
facsimile  transmissions,  as  described 
above.  Several  commentators  have 
indicated  that  this  change  represents  an 
improvement  over  the  CDI/^  system.** 
The  Commission  recognizes  that 
because  the  system  is  designed 
primarily  for  time-sensitive  information, 
electronic  submission  and  dissemination 
is  an  attractive  method  to  ensure  the 
accuracy  and  quick  turnaround 
necessary  for  such  information  in  a  cost- 
effective  manner.  However,  to 
accommodate  as  many  issuers  as 
possible,  the  Commission  agrees  with 
these  commentators  that  the  system 
should  also  accept  paper  submission.** 

October,  1990  NABL  Letter,  supra  note  28. 
Munifacts  is  a  news  wire  service  operated  by 
American  Banker-Bond  Buyer  that  provides  real¬ 
time  market  information  on  the  municipal  and 
corporate  bond  markets.  The  Oow-Iones  wire 
similarly  provides  information  on  the  securities 
markets. 

As  discussed  above,  commentators  indicated  that 
in  many  cases  CDI  did  not  become  widely 
disseminated  for  weeks  after  becoming  available. 
The  Commission  believes  that  the  CDI  Pilot  System, 
by  providing  a  centralized  system  for  receiving  CDL 
will  improve  the  scope  and  reliability  of  systems 
such  as  Munifacts  and  the  Dow-Iones  wire,  by 
providing  additional  information  for  such  value- 
added  services  to  distribute. 

In  addition,  one  vendor  questioned  whether  the 
proposed  technology  is  “really  necessary  in  order  to 
provide  improved  disclosure  to  the  marketplace.” 
Letter  from  ].  Kevin  Kenny,  President  &  Chief 
Executive  Officer,  J.}.  Kenny  Co.,  Inc,  to  Jonathan 
G.  Katz.  Secretary,  SEC,  dated  September  24, 1990 
("September,  1990  Kenny  Letter”). 

**  November,  1991  ABA  Letter,  supra  note  31;  and 
November  1991 GFOA  Letter,  supra  note  33. 

**  NABL  expressed  concern  that  disseminatioa  oi 
CDI  submitted  by  facsimile  or  mail  will  lag  behind 
electronic  filings  to  an  unacceptable  degree. 
November,  1991  NABL  Letter,  supra  note  31.  But  see 
November,  1991  ABA  Letter,  supra  note  31.  The 
Commission  believes  this  poss&ility  caimot  be 
avoided  in  the  implementation  of  a  aystem  that 
accepts  submissions  in  many  formats.  The  MSRB's 
experience  with  system  processing  queues  and  time 
lags  should  be  taken  into  consideration  by  the 
MSRB  in  designing  changes  to  the  system  or  in 
proposing  the  facility  for  permanent  approval. 


The  Commission  believes  that  the  CDI 
Pilot  System,  as  amended,  meets  these 
concerns  and  will  allow  both  the 
electronic  and  paper  systems  to  proceed 
in  tandem.  The  Commission  beleives  the 
CDI  Pilot  System  will  provide  time- 
sensitive  secondary  market  information 
to  the  public  in  a  timely  and  accurate 
manner. 

D.  Authority 

The  Commission  believes  that  the 
Board’s  plans  to  create  the  CDI  Pilot 
System  are  designed  to  further  the 
purposes  of  the  Act  by  encouraging 
greater  dissemination  of  continuing 
information  regarding  the  terms  of 
municipal  securities  and  the  fincuicial 
position  of  municipal  issuers.  The  Act 
provides  the  Board  authority  to 
effectuate  certain  purposes:  among 
them, 

to  prevent  fraud  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation  and 
coordination  with  persona  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and  facilitating 
transactions  in  municipal  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
municipal  securities,  and.  in  the  general,  to 
protect  investors  and  the  public  interest.** 

Enhanced  information  regarding 
municipal  securities  terms  and 
municipal  issuers  will  result  in  greater 
efficiency  and  fairness  in  the  market 
and  will  protect  investors  and  the  public 
interest.  The  CDI  Pilot  System  will 
provide  a  central  source  for  CDI  for 
dealers,  which  will  help  them  comply 
with  MSRB  fair  practice  rules  in  their 
transactions  wi^  customers  and  thus 
should  prevent  fi'audulent  and 
manipulative  acts  and  practices  and 
should  enhance  investor  protection.  In 
addition,  readily  available,  up-to-the- 
minute  information  should  enhance  the 
pricing  efficiency  of  the  markets.  Finally, 
the  CDI  Pilot  System  will  also  promote 
just  and  equitable  principles  of  trade 
and  foster  cooperation  and  coordination 
with  persons  engaged  in  transactions  in 
mimicipal  securities  by  providing 
broker-dealers  with  an  easier  means  to 
check  continuing  information  about 
municipal  secmities  issuances  before 
making  recommendations  to  customers 
and  engaging  in  transactions.  The 
Commission  thus  believes  that  the 
proposed  rule  change  represents  a 
proper  exercise  of  the  Board’s  statutory 
authority,  pursuant  to  section 
15B(b)(2)(C)oftheAct.*T 

**  Section  15B(b)(2)(C]  of  the  Act 

For  the  additional  reatona  diacuaaed  in  the 
order  approving  the  MSIL  ayatem.  &a  CoauBiaaioa 
befievea  the  MSRB  haa  the  authority,  under  aection 


Some  commentators  expressed 
concern  over  who  would  dictate  the 
form,  content  and  timing  of  the  CDI  sent 
the  system.  This  issue  is  of  particular 
sensitivity  to  the  issuer  community. 

Some  commentators  noted  that  this 
responsibility  rests  with  the  issuer  and 
trustee  commimities  and  advised  that 
these  market  participants  adhere  to 
guidelines  developed  for  the  industry.** 
Another  commentator  believes  that 
current  disclosure  guidelines  adopted  by 
the  GFOA  and  others  have  “more  than 
adequately  served  the  needs  of  those 
who  purchase  *  *  *  debt 
instruments."  *•  The  commentator 
acknowledged,  however,  “that  there  still 
may  be  areas  of  deficient  disclosure 
uniformity  and  quality  that  could  be 
addressed  by  improved  information 
guidelines.”  Another  commentator 
suggested  that  the  CDI  Pilot  System 
incorporate  the  ABA’s  proposed  draft 
disclosure  guidelines  but  noted  that,  as 
designed,  the  system  would  not  accept 
the  level  of  detail  required  by  the 
market^*  Other  commentators  echoed 


15B(b)(2HC)  of  the  Act,  to  creete  the  GDI  Pilot 
System.  See  Secnrities  Exchange  Act  Release  No. 
29298  (June  13, 1991),  58  FR  28194.  The  discuasioa  of 
authority  in  that  order  is  hereby  incorporated  by 
reference. 

**  GFOA  stated  that  “[tjhere  is  the  widely  held 
view  that  improvements  need  to  be  made  to 
secondary  market  disclosure”  and  noted  that  there 
are  many  industry  efforts  underway  to  offer 
guidance  to  issuers  and  trustees  on  the  type  of 
continuing  disclosure  information  that  should  be 
disdosed.  and  the  timing  of  such  disclosure. 
September,  1990  GFOA  Letter,  supra  note  28.  See 
also  September,  1990  Kenny  Letter,  supra  note  63. 
and  letter  from  Lynn  Hampton,  CJ’A..  Chief 
Financial  Officer,  Metropolitan  Washington 
Airports  Authority,  to  Jonathan  G.  Katz,  Secretary, 
SEC,  dated  September  24,1990. 

**  Mazur  Letter,  supra  note  49. 

'°ld. 

^  ‘  The  commentator  suggested  that  the  Board 
should  incorporate  and  mandate  the  same 
disclosure  that  the  ABA's  Corporate  Trust 
Committee  recommended  in  its  recently  proposed 
draft  disclosure  guidelines.  The  commentator  also 
suggested  that  the  amendments  to  MSRB  rule  G-36 
should  address  the  “concept  of  aftermarket 
availability  of  informatioiL”  It  noted  that  its  primary 
concern  is  that  the  creation  of  an  additioital 
voluntary  repository  inadvertently  may  lead  to 
diminished  disclosure.  In  support  of  this  positioa, 
the  commentator  stated  that  the  "level  of  detail 
desired  by  some  market  participants  will  be  lost”  if 
the  Board  does  not  incorporate  the  ABA's 
disclosure  requirements,  and  diat  only  “the  creation 
of  a  sin^  mandatory  and  accessible  repository 
whidi  is  prepared  to  accept  the  greatest  level  of 
detail  is  fair  to  both  bondholders  and  othar 
secondary  market  particqmnts.”  Letter  from  Steve 
Permut  Municipal  Credit  Analyst,  and  Casey 
Colton,  CPA.  Municipal  Credit  Analyst  Benhara 
Capital  Management  Group,  to  Jonathan  G.  Katz, 
Secretary,  SEC,  dated  August  13, 1990. 
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the  latter  concern  by  arguing  that  the 
three-page  limit  is  unduly  restrictive, 
and  that  documents  such  as  issuer 
financicd  statements  would  not  fit  within 
the  system's  length  restrictions.''* 

The  Commission  understands  that  the 
Board  intends  to  develop  a  GDI  system 
that  is  flexible  to  accommodate 
documents  prepared  in  accordance  with 
industry  guidelines;  whatever  their  final 
form  may  be.  Moreover,  the  Commission 
notes  that  there  will  be  no  requirement 
for  any  issuer  or  trustee  to  submit 
information  to  the  system. 

While  certain  format  standards  for 
submissions  must  be  established  by  CDI 
providers  prior  to  incorporation  in  the 
system,  the  Commission  is  sensitive  to 
concerns  that  the  Board  not  dictate  the 
content  of  disclosure  by  municipal 
issuers.  Indeed,  the  Board  is  prohibited 
by  section  15B(d)(2)  of  the  Act  from 
taking  such  action,  and  the 
Commission’s  decision  to  approve  the 
CDI  Pilot  System  specifically  is 
conditioned  on  the  Board’s  strict 
adherence  with  the  limitations  of  that 
section.  At  the  same  time,  however,  the 
Botuti  has  oflered  to  work  with  issuers 
and  trustees  to  arrive  at  formats  for 
electronic  files  that  can  be  accepted  and 
disseminated  by  the  CDI  Pilot  System. 
The  Board  has  formed  a  MSIL  System 
Advisory  Committee  representative  of 
all  sectors  of  the  municipal  industry, 
including  issuers,  to  consider 
operational  issues.  The  Board  has 
committed  that  it  will  consider  the 
committee’s  views  when  making 
decisions  about  the  system.''*  The 
Commission’s  approval  specifically  is 
premised  on  the  Board  working  closely 
with  issuers,  their  agents  and  the  MSIL 
System  Advisory  Committee  to 
determine  what  they  want  to  disclose 
voluntarily  and  to  accommodate  these 


November,  1991  NABL  Letter,  supra  note  31: 
and  November,  1991  GFOA  Letter,  supra  note  33. 
See  also  November,  1991  NASACT  Letter,  supra 
note  32;  and  November,  1991  ABA  Letter,  supra  note 
31.  The  American  Banker-Bond  Buyer  (“AB-BB") 
believes  that  the  Board's  proposal  “employs  too 
broad  a  definition  of  CDI  *  *  *  (and]  is  needlessly 
restrictive  in  limiting  CDI  to  electronic 
submissions."  Letter  from  Joseph  V.  Riccobono. 
Executive  Vice  President.  Securities  Group.  AB-BB. 
to  Jonathan  G.  Katz.  Secretary,  SBC,  dated 
September  21, 1990.  With  respect  to  electronic 
submissions,  the  MSRB  has  addressed  this  concern 
in  the  revised  CDI  Pilot  System,  discussed  supra. 

Letter  from  Diane  G.  Klinke,  General  Counsel. 
MSRB,  to  Kathryn  V.  Natale,  Assistant  Director, 
Division  of  Market  Regulation,  SEC,  dated  October 
12. 1990.  NABL  complained  that  the  MSRB  did  not 
utilize  the  MSIL  Advisory  Committee  in  formulating 
the  CDI  Pilot  System  proposal.  NABL  stated  that  it 
“believes  that  the  MSB.  Advisory  Committee  serves 
a  critical  need  in  developing  appropriate  measures 
to  address  the  concerns  of  all  segments  of  the 
marketplace,  and  should  play  a  pivotal  role  in  that 
process.”  November,  1991  NABL  Letter,  supra  note 
31.  See  also  November,  1991  GFOA  Letter,  supra 
note  33. 


disclosures  in  an  acceptable  format.  The 
Commission  also  requests  that  the 
Board  report  to  the  Commission  in  detail 
regarding  the  activities  of  the  Advisory 
Committee,  including  any  proposals  or 
recommendations  of  the  Committee.''* 

By  incorporating  short,  textual 
documents  now,  the  system  can  be 
assured  to  integrate  many  of  the  most 
time-critical  disclosure  documents 
immediately.''*  After  initiating 
operations,  the  Board  may  expand  the 
system  to  incorporate  longer,  more 
complex  textual  documents,  including 
charts,  tables  and  images.  It  should  be 
noted  that  the  system  is  meant  to  serve 
as  a  pilot,  and  after  the  MSRB 
establishes  a  track  record  for  handling 
shorter  documents,  it  will  be  in  a  better 
position  to  design  modifications  to  the 
system  to  accept  longer  documents.  The 
Commission  strongly  encourages  the 
Board  to  integrate  longer  and  more 
diverse  documents  into  the  CDI  System 
as  quickly  as  possible. 

Other  commentators,  citing  the  efforts 
of  industry  groups  to  standardize  and 
improve  continiiing  disclosure, 
recommended  either  dela3ring  or 
abandoning  the  CDI  Pilot  System.''*  The 
Commission  believes  that  delaying  the 
operation  of  the  CDI  Pilot  System  until 
all  questions  on  form  and  content  of 
such  disclosures  have  been  resolved, 
however,  would  serve  only  to  delay 
important  information  reaching  the 
market  in  a  fair  and  equitable  manner. 
Moreover,  the  Board  has  designed  the 
system  to  be  flexible  enough  to 
accommodate  CDI  under  whatever 
guidelines  the  various  groups  ultimately 
adopt''"' 


The  GFOA  has  proposed  that  the  CDI  Pilot 
System  be  modified  to  provide  for  a  “utilization 
phase"  at  the  beginning  which  would,  in  an  effort  to 
help  state  and  local  issuers  better  understand  the 
financial  information  distribution  process,  develop 
and  dissenninate:  (1)  Basic  informational  brochures 
about  continuing  ^sclosure;  (2)  handbook  materials 
describing  continuing  disclosure  recommendations 
developed  by  issuers,  investors  and  advisors  to 
issuers:  and  (3)  instructional  aid  materials  for 
educational  presentations  on  secondary  market 
disclosure.  November.  1991  GFOA  Letter,  supra 
note  33.  The  Commission  applauds  the  GFOA 
proposal  and  would  encourage  GFOA.  their 
members  and  other  interested  organizations  to  work 
closely  with  the  MSRB  to  promote  secondary 
market  disclosure. 

Submitters  could  also  use  a  three-page  notice 
to  announce  the  issuance  and  availability  of  or  to 
summarize  a  longer  document. 

One  commentator  recommended  that  “(rjather 
than  immediately  proceeding  with  the  *  *  * 
continuing  disclosure  information  *  *  *,  it  would 
appear  that  a  trial  period  of  at  least  six  months  to 
test  and  implement  the  first  phase  of  the  library 
would  be  more  appropriate."  Mazur  Letter,  supra 
note  49. 

One  commentator  also  believes  that  electronic 
submission  should  not  be  required  for  redemption 
notices  that  are  submitted  to  one  or  more  national 
services  pursuant  .to  the  ABA's  gmdelines.  Coombe 


E.  Fiduciary  Concerns 

Several  trustees  expressed  concern 
that  releasing  information  through  the 
CDI  Pilot  System  may  conflict  with  their 
fiduciary  duties  to  bondholders.''* 
Specifically,  these  commentators 
objected  to  releasing  potentially 
significant  information  in  the  market 
before  existing  bondholders  received  the 
same  information.  One  trustee,  although 
supportive  of  the  MSIL  system,  is 
concerned  with  the  protection  of 
individual  bondholders  and  believes 
that  the  filing  of  information  should  be 
mandatory,  rather  than  voluntary,  to 
protect  these  individuals.''*  Another 
trustee  shares  this  concern  but 
recommended,  alternatively,  that  a  48  to 
72-hour  embargo  be  placed  on  the 
release  of  information  through  the  CDI 
Pilot  System  from  the  time  the  trustee 
mails  Ae  notices  to  bondholders  to 
allow  time  for  delivery  before  the 
information  reaches  the  general 
public.*®  Some  concern  was  expressed 
that  trustees  could  be  deemed  to  be 
furnishing  “inside  information’’  to 
certain  parties.** 

More  fundamentally,  NABL  is 
concerned  that  trustees  are  not  and 
should  not  be  in  the  position  of 
undertaking  independent  disclosure 
responsibilities  and  that  imposition  of 
disclosure  roles  on  intermediate  parties, 
such  as  trustees,  increases  the  likelihood 
of  providing  inaccurate  and  incomplete 
information  to  the  investing  public.** 
The  PSA  took  a  similar  position,  arguing 
that  greater  emphasis  should  be  placed 
on  the  issuer's  role  in  disseminating 
information  under  a  trust  indenture  to 
the  public.** 


Letter,  supra  note  61.  The  CDI  Pilot  System  is 
voluntary,  and  as  such,  electronic  submission  is  not 
required  for  any  documents. 

NABL  also  is  concerned  that  the  trustee's  role 
in  protecting  bondholders'  interests  “could  be 
eroded  if  conflicting  obligations  are  imposed  on 
trustees."  October,  1990  NABL  Letter,  supra  note  26. 

Letter  from  Charles  O.  Trotter,  Vice  President 
and  Senior  Trust  Officer,  Central  Bank  of  the  South, 
to  Jonathan  C.  Katz,  Secretary,  SEC,  dated  August  7. 
1990  ("Trotter  Letter"). 

•®  Coombe  Letter,  supra  note  61. 

•*  Letter  from  G.  Richard  Rettof,  Vice  President. 
Trust  Division,  National  Bank  of  Detroit,  to 
Jonathan  G.  Katz,  Secretary.  SEC,  dated  September 
7. 1990. 

•*  October,  1990  NABL  Letter,  supra  note  26. 

NABL  has  also  suggested  that  to  give  investors  a 
better  idea  of  the  reliability  of  information  being 
submitted,  trustees  be  permitted  to  state  whether  or 
not  they  are  submitting  information  on  behalf  of 
issuers  in  establishing  a  submitter  file  with  the 
MSRB.  or  otherwise  be  permitted  to  describe  the 
source  of  the  information.  November  1991  NABL 
Letter,  supra  note  31.  If  a  trustee  ivishes  to  state  that 
it  is  submitting  information  on  behalf  of  the  issuer,  it 
may  so  state  in  the  short  description  of  the 
document  on  the  cover  sheet  or  in  the  text  of  the 
document  itself. 

•*  PSA  Letter,  supra  note  26. 
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The  Commission  is  sensitive  to  the 
concerns  of  the  commentators. 
Nevertheless,  the  Commission  strongly 
supports  the  efforts  of  the  ABA 
Corporate  Trust  Committee  and  other 
N,  industry  groups  to  promote  secondary 
market  disclosure.  The  Commission 
believes  that  because  the  CDI  Pilot 
System  is  voluntary,  each  CDI  provider 
may  determine  the  content  and 
appropriate  timing  of  submissions.  Thus, 
issues  raised  by  the  commentators, 
while  significant,  are  beyond  the  scope 
of  the  MSRB's  proposal.  Moreover,  the 
Commission  notes  that  the  system  may 
offer  substantial  benebts  for  trustees 
and  bondholders. 

F.  Costs 

Commentators  expressed  concern 
about  the  costs  of  the  CDI  Pilot  System 
both  to  issuers  and  to  investors.  PSA, 
although  supportive  of  the  CDI  Pilot 
System,  is  concerned  about  the  costs  of 
the  project,  particularly  the  costs  to 
smaller  regional  dealers  in  accessing  the 
CDI  Pilot  System.®*  Similarly,  the  ABA 
stated  that  because  the  cost  of  a  modem 
needed  to  send  information  to  CDI/ES 
would  be  approximately  $200-500,  it  is 
possible  that  trustees  and  issuers  may 
find  the  costs  "not  to  be 
insignificant.”  ®®  Another  commentator 
is  concerned  that  the  individual 
bondholders  have  been  overlooked,  and 
questioned  whether  these  individuals 
will  be  willing  or  able  to  pay  the 
subscription  fee  and  obtain  a  personal 
computer  with  a  dedicated  modem-to- 
modem  link  to  receive  pertinent 
information.*®  In  addition  to  concern 
over  the  Board’s  current  cost  estimates, 
one  commentator  expressed  concern 
that  because  the  CDI  fees  will  be  cost- 
based,  should  demand  decline,  the  price 
of  subscribing  could  become 
prohibitively  high.®’ 

With  respect  to  investors,  the  Board 
has  stated  that  it  anticipates  that 
private-sector  information  vendors  will 
subscribe  to  the  system  and  repackage 
the  information  for  sale  to  individual 
investors  for  significantly  less  than  the 
subscription  fee.®®  The  concerns  of  the 
issuer  community,  as  expressed  by  the 
ABA,  should  have  been  met  by  the 
revised  CDI  Pilot  System,  which  permits 
paper  and  facsimile  submissions. 
Finally,  the  Commission  believes  that 
any  costs  entailed  in  the  development 


PSA  expressed  "hope  that  competition  among 
private  information  vendors  will  help  keep  these 
costs  to  a  minimum.”  PSA  Letter,  supra  note  26. 

**  August,  1990  ABA  Letter,  supra  note  26. 

••  Trotter  Letter,  supra  note  79. 

Gordon  Letter,  supra  note  36. 

**  We  also  note  that  the  price  of  S.20  per  page  for 
Individual  copies  of  CDI  documents  is  reasonable. 


and  operation  of  the  CDI  I^lot  System 
are  outweighed  by  the  benefits  resulting 
from  the  system. 

G.  Terms  for  the  Evaluation  of  the  Pilot 

Before  the  system  becomes 
operational,  the  Board  must:  (1)  file  the 
annual  subscription  fee  for  the  service 
with  the  Commission  for  review  under 
rule  19b-4:  and  (2)  file  any  changes  to 
the  system  with  the  Commission  for 
review  under  rule  19b-4. 

As  discussed  above,  the  Commission’s 
approval  is  premised  on  the  Board 
working  closely  with  issuers,  their 
agents  and  the  MSIL  System  Advisory 
Committee  to  accommodate  the  needs  of 
these  constituencies  in  developing 
formats  for  submissions.  The  Board  also 
should  consider  the  suggestions  of  these 
groups  in  determining  how  to  expand 
the  pilot  at  each  phase  and  in 
formulating  any  proposal  for  permanent 
approval  of  the  CDI  System. 

The  Commission  expects  the  MSRB  to 
submit  a  detailed  report  on  the  integrity 
and  capacity  of  the  CDI  Pilot  System 
prior  to  commencement  of  operations.  In 
addition,  the  Board  will  report  to  the 
Commission  on  each  phase  after  it  is 
completed,  and  on  the  pilot  program  as 
a  whole  at  the  end  of  the  pilot  period. 
These  reports  should  discuss:  (1) 

Volume  data,  including  number  of 
issuers  and  trustees  submitting  reports 
to  date  and  number  of  reports  submitted 
to  date;  (2)  demand  for  the  service, 
including  number  of  subscribers;  (3) 
usage  of  the  PAF  for  obtaining  CDI 
information;  (4)  any  problems  that  have 
developed,  including  processing  queues 
and  time  lags,  and  how  the  Board  has 
addressed  each;  (5)  any  suggestions 
from  users  or  potential  users  for 
improvements;  (6)  funds  expended  in 
operating  the  system  during  the  phase; 
(7)  efforts  or  plans  to  expand  the  system 
to  include  longer  and  more  diverse  CDI; 
and  (8)  the  activities  of  the  MSIL 
Advisory  Committee,  including  any 
proposals  or  recommendations  of  the 
Committee. 

Any  changes  or  requests  for 
permanent  approval  would  be  filed  with 
the  Commission  for  approval  under  Rule 
19b-4.  In  evaluating  a  request  for 
permanent  approval,  the  Commission 
would  consider.  (1)  The  Board’s 
performance  in  operating  the  Pilot 
System,  including  system  integrity  and 
reliability,  compatibility  of  electronic 
and  paper/ facsimile  systems,  and  how 
well  processing  queues  and  time  lags 
have  been  addressed;  and  (2)  whether 
the  Board  has  made  sufficient  progress 
toward  expanding  the  system  to  include 
longer  and  more  diverse  CDI. 


VI.  Conclusion 

The  Commission  has  examined  the 
Board’s  proposal  in  light  of  the 
standards  cited  in  section  15B(b)  of  the 
Act  and  concludes,  for  the  reasons 
stated  above,  that  the  proposed  rule 
change  is  consistent  with  the  Act. 

It  is  therefore  ordered,  pursuant  to 
section  19(b](2]  of  the  Act,  that  the 
proposed  rule  change  described  above 
be,  and  hereby  is,  approved  for  the 
eighteen  month  pilot  period,  ending 
October  0, 1993. 

By  the  Conunission. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  92-8382  Filed  4-9-92;  8:45  am] 
BILUNO  CODE  M10-01-M 


[File  No.  1-10445] 

Issuer  Delisting;  Application  to 
Withdraw  from  Listing  and 
Registration;  (Circuit  Systems,  inc., 
Common  Stock,  No  Par  Value) 

Apnl  e,  1992. 

Circuit  Systems.  Inc.  (“Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission, 
("Commission")  pursuant  to  section 
12(d)  of  the  Seciuities  Exchange  Act  of 
1934  (“Act”)  and  Rule  12d2-2(d) 
promulgated  thereimder,  to  withdraw 
the  above  specified  security  from  listing 
and  registration  on  the  Boston  Stock 
Exchange,  Inc.  ("BSE”  or  "Exchar^e"). 

The  reasons  alleged  in  the  application 
for  withdrawing  this  security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  its 
Common  Stock  had  been  listed  for 
trading  on  the  National  Association 
Securities  Dealers  Automated  (Rotation 
National  Market  System  ("NASDAQ/ 
NMS”)  and  became  listed  for  trading  on 
the  BSE  on  January  26, 1990. 

In  making  the  decision  to  withdraw  its 
Common  Stock  from  listing  on  the  BSE, 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant  to 
maintaining  the  dual  listing  of  its 
Common  Stock  on  the  NASDAQ/NMS 
and  the  BSE.  The  Company  does  not  see 
any  particular  advantage  in  the  dual 
trading  of  its  Common  Stock  and 
believes  that  dual  listing  could  possibly 
fragment  the  market  for  its  Stock. 
Additionally,  the  Company  believes  that 
the  NASDAQ/NMS  provides  the 
Company’s  shareholders  with  a  market 
system  that  adequately  accommodates 
the  trading  volume  in  the  Company’s 
Common  Stock. 

Any  interested  person  may,  on  or 
before  April  27, 1^2  submit  by  letter  to 
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the  Secretary  of  the  Securities  and 
Exchange  Commission;  460  Fifth' Street 
NW.,  Washington.  E)C  20540-,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  what  terms., 
if  any,  should  be  imposed  by  the 
Commis^n  far  die  protection  of 
investors.  The  Commiasion,  based  on 
the  information  submitted  to  it.  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  orders 
hearing  on  the  matter. 

For  the  Commission,  by  the  Divimon  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  92-8285  Filed  4-9-92  8:45  a  m.] 

BILUNQ  CODE  MIO-OI-W 

[File  No.  1-2958] 

issuer  DelisUng;  Application  to 
Withdraw  From  Listing  and 
Registration;  (Hubbell  Inc.,  Class  A 
Common  Sto^t.01  Par  Value;  Class 
B  Common  Sto^  $^04  Par  Value) 

April  6. 1992. 

HubbelL  Incorporated  (“Company") 
has  hied  an  application  with  the 
Securities  and  Exchange  Commission 
(“Commission"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  (“Acf'l  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  securities  &om 
listing  and  registration  on  the  Amencsui 
Stock  Exchange,  Inc.  ('‘Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  these  securities  faom 
listing  and  registration  include  the 
following: 

In  addition  to  being  listed  on  the 
Amex,  the  Company's  common  stock  is 
listed  on  the  New  Torii  Stock  Exchange, 
Inc.  (“NYSE”)..  The  Company’s,  stock 
commenced  trading  on  the  NYSE  at  the 
openingof  business  on  March  25, 1992 
and  concurrently  therewith  such  stoidc 
was  suspended  from  trading  on  the 
Amex. 

In  making  the  decision  to  withdraw  its 
common  stock  from  listing  on  the  Amex, 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant 
on  maintaining  the  dual  listing  of  its 
common  stock,  on  the  NYSE  and  on  the 
Amex.  The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  its  stock  and  believes  that  dual  listing 
would  fragment  the  market  for  its 
common  stock. 

Any  interested  person  may,  on  or 
before  April  27, 1992  submit  by  letter  to 
the  Secretary  of  the  Securities  and 


Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549,  facts 
bearing  upon  whether  the  appPication 
has  been  made  in  accordance  with  the 
rules  of  the  exchanges  and  the  terms,  if 
any,  should  be  imposed  by  the 
Commission- tor  the  protection  of 
investors.  The  ComnrissiDn.  based  on 
the  information  submitted  to  it,  will 
issue  an- order  granting  the- application 
after  the  date  mentioned  above,,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Jonathan  G.  Katz, 

Secretary. 

(FR  Doc.  92-8283  Filed  4-9-92;  8:46  am] 

BILUNQ  CODE  M1(M)1-M 

[RelsaanNo.  35-25510) 

Filing*  Under  the  Public  Utility  Holding 
Company  Act  of  1935  (“Act”) 

April  3. 1992. 

Notice  is  hereby  given  that  the 
following  filing(s}  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thmeunder.  All  interested 
persons  are  referred  to  the  applicants) 
and/or  declaration^)  for  complete 
statement*  of  the  proposed 
transactionfs)  summarized  below.  The 
applicatian(sj  and/or' declaration('s)  and 
any  amendments  thereto' is/are 
available  far  public  inspection  through 
the  Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration)*) 
should  submit  tiieir  views  in  writing  by 
April  27, 1992  to  the  Secretary, 

Securities  and  Exchange  Commission, 
Washington,  DC  ^549,  and  sm'vea  copy 
on  the  relevant  appUcant(8)‘ and/or 
declarants)  at  the  addres8(es)  specifred 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be' filed  with  the 
request  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
Eequires>  will  be  notified  of  any  hesuing 
if  ordered,  and  will  recei’ve  a  copiy  of 
any  notice  or  order  issued  in  die  matter. 
After  said  date,  the  appiication(s)  and/ 
or  declafBtion(sh  aa  faed  or  as 
amended,  may  be  granted  and/  or 
permitted  to  become  elective. 

Southwestern  Electric  Pbwer  Company 
(70-7934) 

Southwestern  Electric  Power 
Company  (“SEPCO"),  428  Travis  Street, 


Shreveport,  Louisiana  71191.  an  electric 
public^utility  subsidiary  company  of 
Central  and  South  West  Corporation,  a 
registered  holding  company,  has  filed  a 
post-effective  amendment  under 
sections  6(a)  and  7  of  the  Act  and  Rule 
50(a)(5)  thereunder  to  its  declaration 
originally  filed  under  sections  6(a)  and  7 
of  the  Act  and  Rule  50  thereunder. 

By  Commission  order  dated  March  20. 
1992  (HCAR  No.  25407);  SEPCO  was 
authorized  tn  issue  and  sell  first 
mortgage  bonds  (“New  Bonds”)  in  an 
aggregate  principal  amount  up  to  $40 
million,  in  one  or  more  series,  from  time- 
to-time  through  December  31, 1993.  The 
New  Bonds  will  have  maturities  of  not 
less  than  five  nor  more  than  thirty  years. 
SEPCO  was  authorized  to  sell  the  New 
Bonds  pursuant  to  the  competitive 
bidding  requirements  of  Rule  50  or  in 
accordance  with  the  alternative  bidding 
procedures:  authorized  by  the  Statement 
of  Policy  dated  September  2, 1982 
(HCAR  No.  22623). 

SEPCO  now  requests  authorization  to 
issue  the  New  Bonds  pursuant  to  a 
deviation  from  the  Commission’s 
Statement  of  Poicy  Regarding  First 
Mortgage  Bonds  Subject  to  foe  Public 
Utility  Holding  Company  Act  of  1935 
(HCAR  No.  13105,  February  16. 1956,  as 
amended  by  HCAR  No.  16369,.  May  8. 
1969)  (“SOP")  to  the  extent  that  the 
redemption  provisions,  sinking  fund 
provisions  and  the  limitation  on 
common  stock  dmdends  deviate  from 
the  SOP.  The  terms  of  the  New  Bonds 
may  provide  that  they  vrill  either  (a)  not 
be  redeemable  at  SEPCO's  option.for  a 
period’  of  up  to  a  maximum  of  15  years, 
or  (b)  be  issued  with  a  refiinding 
restriction  of  up  to  15  years.  The 
refunding  restriction  would  prevent 
SEPCO  from  refunding  the  New  Bonds 
with  lower  cost  debt  securities  for  a 
specified  period  not  exceeding  15  years. 
Ih  addition,  the  terms  of  die  New  Bonds 
may  or  may  not  pro'vide  for  a  sinking  or 
retirement  fund  or  fora  limitation  on 
dividends. 

SEPCO  also  requests*  authorization  to 
issue  the  New  Bonds  by  negotiating, 
their  terms  and  conditions  under  an. 
exception  from  the  competiti.v&  bidding 
requirements  of  Rule  50  under 
subsection  falls]  thereunder.  SEPCO 
may  begin  negotiating:  with  potential 
underwriters  regarding  the  terms  and 
conditions  of  the  New  Bonds. 

For  the  Commission,  by  the  Division  of 
Divestment  Management  pursuant  to 
delegated  authority, 

Margaret  H.  McFaiiand, 

Deputy  Secretary. 

[FR  Doc.  92-8324  Filed  4-0-82;  a:4&am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Marathon  County,  Wl 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Enviroiunental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  bridge 
corridor  project  in  Marathon  County, 
Wisconsin. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Jaclyn  Lawton,  Environmental 
Coordinator,  Federal  Highway 
Administration,  4502  Vernon  Boulevard, 
Madison,  Wisconsin  53705.  Telephone: 
(608)  264-5967. 

Carol  Cutshall,  Wisconsin  Department 
of  Transportation,  Office  of 
Environmental  Analysis.  4802 
Sheboygan  Avenue.  Madison, 

Wisconsin  53705,  Telephone:  (608)  266- 
9626. 

William  Poston,  SEC  Donohue  Inc.  (f/ 
k/a/  Donohue  &  Associates,  Inc.),  6325 
Odana  Road,  Madison,  Wisconsin 
53719,  Telephone:  (608)  271-1004. 

Donald  Gutkowski,  Wisconsin 
Department  of  Transportation, 

McCleary  Bridge  Project  Supervisor, 

1681  Second  Avenue  South.  P.O.  Box 
8021,  Wisconsin  Rapids,  Wisconsin 
54495,  Telephone:  (715)  421-8313. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Wisconsin  Department  of 
Transportation  (WDOT),  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  proposed  improvements  to  the  Rib 
River  (McCleary)  Bridge  and  CTH  N 
from  Robin  Lane  in  the  Town  of  Rib 
Mountain  to  Thomas  Street  in  the  City 
of  Wausau,  in  Marathon  County, 
Wisconsin.  The  purpose  of  this  project  is 
to  conduct  a  corridor  study  and  an 
environmental  analysis  for  a  new 
structure  and  associated  potential 
relocation  of  CTH  N. 

The  existing  bridge  and  roadway  are 
2-lane  facilities.  An  engineering  study  is 
currently  underway  to  determine  the 
traffic  and  roadway  system  needs  of  the 
community.  The  EIS  will  assess  the 
need,  location,  and  environmental  issues 
of  alternatives,  including:  (1)  No  build; 

(2)  existing  corridor,  and  (3)  relocated 
corridor  northwest  of  the  existing 
McCleary  Bridge.  Major  issues  identified 
to  date  include  potential  impacts  to 
commercial  and  residential  areas, 
wetlands,  floodplains,  fish  and  wildlife, 
and  Lake  Wausau. 


Information  describing  the  proposed 
action  and  soliciting  comments  will  be 
sent  to  appropriate  Federal,  State,  and 
local  agencies,  and  to  private 
organizations  and  citizens  who  have 
previously  expressed,  or  are  known  to 
have  interest  in  this  proposal. 

Two  public  informational  meetings 
will  be  held  during  data  gathering  and 
development  of  alternatives.  In  addition, 
a  public  hearing  will  be  held.  Public 
notice  will  be  given  of  the  time  and 
place  of  the  meetings  and  hearing.  The 
Draft  EIS  will  be  available  for  public 
and  agency  review  and  comment  prior 
to  the  public  hearing.  A  scoping  meeting 
was  held  to  discuss  the  project  at  the 
Town  Hail  in  Rib  Mountain,  Wisconsin, 
on  February  5, 1992. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  fi'om  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  agencies  at  the  addresses 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  Intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  April  3. 1992. 

Robert  Cooper, 

District  Engineer,  Madison,  Wisconsin. 

[FR  Doc.  92-B359  Filed  4-9-92;  8:45  am] 
mUJNQ  CODE  4S10-22-M 


Environmental  Impact  Statement; 
Milwaukee  County,  Wl 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  highway  and  other 
infrastructure  work  proposed  for  a  new 
Milwaukee  Brewers  Stadium  in 
Milwaukee  Coimty,  Wisconsin.  The 
project  will  include  federal  aid  highway 
work. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  )aclyn  Lawton,  P.E.  Environmental 
Coordinator,  Federal  Highway 
Administration,  4502  Vernon  Boulevard, 
Madison,  Wisconsin  53705-4906, 
Telephone:  (608)  264-5967. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA  and  the  Wisconsin  Department 
of  Transportation  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  improve  Interstate 


Highway  94  (1 94)  and  the  United  States 
Highway  41  (USH  41)  in  Milwaukee 
County,  Wisconsin.  The  proposed 
improvement  involves  reconstruction  of 
existing  1 94  between  Hawley  Road  and 
USH  41  a  distance  of  about  1  mile,  and 
reconstruction  of  USH  41  between 
National  Avenue  and  1 94  a  distance  of 
%  mile.  The  EIS  will  also  address  the 
other  infrastructure  improvements  to 
accomodate  a  new  sports  and 
entertainment  stadium  in  the  vicinity  of 
the  current  Milwaukee  Brewers 
Stadium,  home  of  the  Milwaukee 
Brewers  baseball  club. 

Improvements  are  considered 
necessary  to  provide  for  the  safe  and 
efficient  movement  of  traffic  and  to 
accommodate  a  new  stadium. 
Alternatives  under  consideration 
include: 

(1)  Taking  no  action; 

(2)  A  stadium  and  roadway 
improvement  concept  identified  as 
Alternative  2A,  which  was  developed 
during  a  value  engineering/value 
planning  study; 

(3)  Any  other  identified  reasonable 
site  configiu'ations  meeting  the  overall 
needs  of  die  project. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  series  of  public 
meetings  will  be  held  in  the  vicinity  of 
the  project  during  1992.  In  addition,  a 
public  hearing  will  be  held.  Public  notice 
will  be  given  of  the  time  and  place  of  the 
meetings  and  the  hearing.  The  draft  EIS 
will  be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing.  A  formal  scoping  meeting  has 
not  been  scheduled. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments,  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  April  3. 1992. 

Robert  W.  Cooper, 

District  Engineer,  Madison,  Wisconsin. 

[FR  Doc.  92-8360  Filed  4-9-92;  8:45  am] 
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Federal  Railroad  Administration 

Envlronmantal  Impact  Statement  for 
the  TeneMgli-Speed  Rail  Project 

AQEacv:  Federal  Railroad 
Administration,  Texas  Hi^-Speed  Etail 
Authority. 

action:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMANT.  The  Federal  Railroad 
Administration  (FRA)  and  die  Texas 
High-Speed  Rail  Authority  (THSRA) 
hereby  give  notice  that  they  intend  to 


prepare  an  Environmental  Impact 
Statement  (EIS)  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  on  the  proposed  Texas 
High-Speed  Rail  Project  (Project).  The 
EIS  will  evaluate  the  propos^  F^ject. 
the  no-action  alternative,  and  other 
reasonable  alternatives  identifled  in  the 
scoping  process.  Scoping  will  be 
accomplished  by  correspondence  with 
interested  persons,  organizations,  and 
federal  state,  and  local  agencies,  and 
through  public  scoping  meetings. 
address:  Written  comments  on.  the 
scope  of  alternatives  and  potential 


impacts  should  be  addressed  to 
THSRA’aEIS  contractor,  Woodward- 
Clyde  Consultants,  at  the  following 
address:  WoodwardrClyde  Consultants 
P.O.  Box  684594  Austin,  Texas  787B8- 
4594. 

DATES:  Written  comments  should  be 
sent  to  Woodward-Clyde  Consultants 
by  July  13, 1992.  Comments  will  also  be 
accepted  at  a  aeries  of  public  scoping 
meetings  from  2:00  p.m.  to  10:00  p.nL  on 
the  dates  and  at  the  locations  indicated 
below; 


County 


City 


Location,  street  address,  directions 


Date 


Austin. 


Bastrop. 
Bell . 


Bellville.. 

Bastrop. 

Belton.... 


Bexar . 

Brazos.— 

Burleson.. 


Caldwell . 

Colorado  — 

Comal . 

Dallas . 

EUis . 

Falls . 


Falls . 

Fayette . 

Fort  Bend . 


Freestone _ 

Gonzalaa- 


Grimes . 

Guadalupe . 


Harris... 
Hays.._ 
Hill . 


Johnson _ 

Lee . . 


Leon . 


Limestone.. 

Madison . 

McLennan.. 


MMam . 

Montgomery . 

Navarro . 

Robertson . 

Tarrant . 

Travis . 


Walker... 

Waller..- 


Washington .. 

Wharton _ 

Williamson 


San  Antonio.. 

Bryan . 

Caldwell . 


Lockhart . 

Columbus . 

New  Braunfels . 

DaHas . 

Waa^chie . 

Westfalia . 


Markn . 

La  Grange . 
Richmond.. 


Fairfield .... 
Gonzales.. 


Anderson. 
Seguin . 


Houston . 

San  Marcos. 
HMsboro . 


Ciebume . 
G'lddings.. 


Centerville.. 


Groesbeck .... 
Madisonville.. 
Waco . 


Cameron. 

Conroe.... 


Corsicana... 

Frankkn . 

Fort  Worth . 
Austin . 


Huntsville .... 
Hempstead . 


.  Brenham . 

j  Wharton . 

!  Georgetovm. 


Austin  County  Fairgrounds,  Women's  Exhibit  Building  Highway  169,  On 
highway  159  one  mile  east  of  Town  Squara 
American  Legion  Hall.  Loop  ISO  (across  from  State  Pai1(  entrance), 
Across  from  the  State  Park  on  edge  of  town. 

BaN  County  Expo  Center,  301  W.  Loop  121,  Interstate  35  just  south  of 


Convention  Center,  200  E.  MarkM,  At  South  Alamo  downtown . . 

Brazos  Center,  3232  Briarcrest,  Off  Texas  6/East  Bypass  at  FM  1179 . 

Czech  Spjst  HaN,  Highway  36  South,  On  536  just  outside  city  limits 
nerd  to  fMrgrounds,  intersection  2  miles. 

Plum  Creek  Elementary,  710  Florea  Street  Off  of  183  (South  of  Austin).. 

Knights  of  Columbus  Hall,  1136  Milam . 

CMe  Center,  380  &  Seguin,  Downtown  6  blocks  off  of  35 . . . 

Corwontloff  Center,  660  S.  (adffin . 

Soutfawaatem  College,  1200  Sycanore,  5  blocks  west  at  Ferris  Avenues 
Church  of  the  VisitMion  Panah  Halt,  On  FM  Road  317  on  the  edge  of 
town. 

Knights  of  Columbus  Hall,  Highway  7  East,  On  the  edge  of  town . 

Knights  of  Columbus  Hall,  190  S.  Brown . 

B  Building/County  Fairgrounds,  4310  Highway  36  South,  Located  1 
mile  from  59. 

VFW  Hall,  5872  VFW  Street  Highw^  488 . - . - 

Gonzonles  high  School  Cafeteha,  Sara  Dewitt  Drive,  183— first  light— 
left-around  bypass  takes  you  to  High  School. 

VFW,  Highway  105  West,  Just  out' of  Navasota  on  highway  t05  West .... 
Guadalupe  County  Goksaum,  840  S.  Guadalupe.  Before  Starke  Pack  in 
city  limits. 

Marriot  West  Loop.  1750  West  Loop  South . 

San  Marcos  High  ^hod  Cafeteria.  1301  S.  Seguin  Highway- HtU— . 

Our  Lady  of  Mercy  Catholic  Church,  Fellowship  Halt  Off  Interstate  35, 
exit  368,  North  erte  of  West  acceee  road. 

Civic  Center,  1501  W.  Herxlorson . 

American  Legion  HaH,  Highway  77  South,  2*  miles  south  Giddings  on 
Highw^  77.. 

Community  Center-  Lassiter  Street  Vi  mile  from  downtown,  south  on 
Highway  75. 

Grombeck  Civic  Center.  105  E.  Navasota,  Near  downtown . - . 

Woodbine  Hotel.  209  E.  Madison,  Down  from  Courthouse . 

Convention  Canter,  100  Weshingtorr  Ave,  Cwner  of  University  Parks 
Drive  &  Waahingtorr  Ave. 

VFW  Hall,  VFW  Post  2010,  807  N.  Houston . . . 

First  Christian  Church,  3500  Loop  336  West  On  Loop  336  between 
105  a  2854. 

Corsicana  High  School,  Weet  Highway  22 . 

Fireman's  Hall,  Highway  190  West  From  485 — 1  mile  north . 

Amon  G.  Carter  Exhibits  Hall,  3301  Crestline  Street . 

Hilton  Hotel,  600  Middle  Ftskville  Road,  Off  Inteistate  35  and  290  in 
North  Austin. 

WaHwr  County  Fairgrounds,  Main  Building,  Highway  30- . . . 

Praiia  View  AAM  University,  Alumni  Center,  West  Wing,  S-Vk  miles  east 
of  Hempstead  at  the  intersection  with  FM  Road  1088. 

Firemen's  Training  Center,  1306  West  Main,  Off  Loop  290 . 

I  Civic  Center.  Main  Hall,  T924  N.  FuKon,  6  btocks  from  Courthouse . 

San  Gabhel  Community  Center,  San  (sabrieli  Park  Road,  San  Gabriel 
Park  North  of  downtown. 


June  3, 1992. 

June  18,  19%. 

June  10, 1992. 

May  28.  1992. 
May  12, 1992. 
May  T3.  T992: 

June  10, 1982. 
June  2. 1992. 
May  27- 1992. 
June  16. 1992. 
June  16, 1962. 
June  6,  1998 

June  9,  1892. 
June  It,  1992. 
20,  1992. 

June  4,  1992. 
June  9,  1992. 

May  a  ,  1992 
May  26,  1982. 

May  21.  1992.. 
June  1<7.  19%. 
June  23,  1998 

June  24.  1992. 
June  24.  19%. 

June  8  19%- 

June  11, 19%. 
May  t3. 1998 
June  a.  1998 

June  23, 1998 
May  27, 1998 

June  3,.  1988 
May  14, 1988 
June  17, 1998 
June  16. 19%. 

May  26.  1998 
May  19,  19%. 

May  t4.  T9%. 
June  4,  19%. 
June  a  19%. 


PUBLIC  SCOPINO  6KETIN8S:  These 
meetings  will  use  an  open  house  {oimat 
between  2  p.m.  and  10  p.m.  during  which 


time  interested  parties  can  discuss  and 
comment  on  the  proposed  project  and  its 
alternatives.  At  7  p.m.,  a  group  meeting 


will  be  convened  which  will  include  a 
brief  presentation  to  include  an 
overview  of  the  proposed  project  and 
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the  EIS  process.  At  this  time  there  will 
be  an  opportunity  to  make  comments  in 
a  group  setting.  All  comments  received 
throughout  the  day  will  be  made  part  of 
the  administrative  record  for  the  EIS 
and  will  be  evaluated  as  part  of  the 
scoping  process. 

FOR  FURTHER  INFORMATION  CONTACT. 

David  B.  Barrows  or  R.  Clint  Miller, 
Woodward-Clyde  Consultants,  P.O.  Box 
684594,  Austin,  Texas  78768-4594,  (800) 
998-7787. 
or 

Mark  E.  Yachmetz,  Federal  Railroad 
Administration  (RDV-1),  400  Seventh 
Street  SW.,  Washington,  DC  20590,  (202) 
366-6593. 
or 

Steven  Poiunsky,  Texas  High-Speed  Rail 
Authority,  suite  1502,  823  Congress  Avenue, 
Austin,  Texas  78701,  (512)  478-5484. 
SUPPLEMENTARY  INFORMATION:  FUA,  in 
cooperation  with  the  THSRA,  will 
prepare  an  environmental  impact 
statement  (EIS)  on  a  private  sector 
proposal  to  build,  operate,  and  maintain 
a  high-speed  passenger  railroad 
between  the  cities  of  Austin,  San 
Antonio,  Dallas,  Fort  Worth,  and 
Houston.  The  project  will  also  provide 
high-speed  rail  service  to  the  Dallas/ 
Fort  Worth  (D/FW)  International 
Airport.  Limited  or  special  service  to 
Bryan/College  Station,  Waco,  Houston 
Intercontinental  Airport,  and  other 
locations  may  be  provided  at  such  times 
as  ridership  and  appropriate  community 
support  makes  such  service 
economically  feasible. 

On  May  28, 1991,  THSRA,  in 
accordance  with  the  provisions  of  the 
Texas  High-Speed  Rail  Act  (TEX.  REV. 
CIV.  STAT.  ANN.  Art.  6674v.2  [Vernon. 
Supp.  1991]),  awarded  a  franchise  to  the 
Texas  High-Speed  Rail  Corporation 
(Corporation]  for  the  proposed 
construction  and  operation  of  the  high¬ 
speed  rail  transportation  system 
described  above.  That  system  will  be 
subject  to  the  Federal  Railroad  Safety 
Act  of  1970  (FRSA).  Pursuant  to  its 
responsibilities  under  FRSA.  FRA 
proposes  to  issue  a  rule  of  particular 
applicability  that  will  form  the  basis  for 
the  regulation  by  FRA  of  the  safety  of 
the  proposed  project.  Consequently, 
FRA  is  preparing  the  environmental 
impact  statement  that  is  the  subject  of 
this  notice  of  intent  THSRA  has  been 
designated  a  joint  lead  agency  for  the 
preparation  of  the  EIS  pursuant  to 
section  1501.5(b)  of  the  Council  on 
Environmental  Quality’s  Regulations  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (CEQ  Regulations,  40  CFR 
parts  1500-1508). 

SCOPINO:  FRA  and  THSRA  invite 
interested  individuals,  organizations, 
and  federal,  state  and  local  agencies  to 


participate  in  defining  the  reasonable 
alternatives  to  be  evaluated  in  the  EIS 
and  in  identifying  any  significant  social, 
economic,  or  environmental  issues 
related  to  the  alternatives.  Scoping 
comments  can  be  made  verbally  at  the 
public  scoping  meeting  or  in  writing. 

(See  the  dates  and  addresses  sections 
above  for  locations  and  times  of  scoping 
meetings.)  During  scoping,  comments 
should  focus  on  identifying  specific 
impacts  to  be  evaluated  and  suggesting 
alternatives  that  are  less  costly  or  less 
environmentally  damaging  while 
achieving  similar  objectives.  Comments 
may  also  identify  issues  which  are  not 
significant  or  which  have  been  covered 
by  prior  environmental  review.  Scoping 
is  not  the  time  to  indicate  a  preference 
for  a  particular  alternative.  There  will 
be  an  opportunity  to  comment  on 
preferences  after  the  Draft  EIS  is 
completed. 

ADDITIONAL  INFORMATION*.  An 

information  packet  describing  the 
Project  and  EIS  process  in  more  detail 
will  be  available  at  the  public  scoping 
meetings  or  from  Woodward-Clyde 
Consultants  at  the  address  listed  above. 
MAILING  LIST  If  you  wish  to  be  placed 
on  the  mailing  list  to  receive  further 
information  as  the  EIS  process  develops, 
contact  Woodward-Clyde  Consultants 
at  the  address  listed  above. 

PROJECT  PURPOSE,  PROJECT 
DESCRIPTION  AND  STUDY  AREA:  Pursuant 
to  the  Texas  High-Speed  Rail  Act 
THSRA  has  awarded  a  franchise  to  the 
Corporation  to  develop  and  operate  a 
high-speed  rail  system.  The  purpose  of 
this  franchise  award  is  to  permit  the 
private  sector  development  of  an 
alternative  form  of  transportation 
linking  major  cities  in  Texas  with  the 
expectation  that  high-speed  rail  service 
would  reduce  existing  and  future 
pressure  on  the  airport  and  highway 
systems  of  the  state. 

The  corporation  estimates  that 
approximately  8.7  million  trips  per  year 
will  be  taken  on  the  rail  system  by  the 
year  2000,  and  14.5  million  trips  per  year 
are  estimated  by  the  year  2015.  The 
project  calls  for  passenger  trains  to 
operate  365  days  per  year, 
approximately  between  the  hours  of  6 
a.m.  and  midnight.  Trains  are  expected 
to  depart  every  half  hour  during  normal 
operating  hours  and  every  15  minutes 
during  peak  periods.  During  the  hours  of 
midnight  to  6  a.m.,  the  system  will  be 
physically  insjiected  and  necessary 
maintenance  will  be  performed.  The 
Corporation  plans  development  of  a 
system  incorporating  the  French- 
developed  TGV  high  speed  rail 
technology  with  operating  speeds  of  200 
miles  per  hour  where  conditions  permit. 


The  system  would  be  electrically 
powered,  with  power  acquired  from  the 
commercial  electric  grid  in  the  project 
area.  The  trains  would  draw  their  power 
from  an  overhead  catenary  system. 

The  project  would  involve 
construction  of  new  track  and  signal 
systems  for  the  exclusive  use  of  the 
project,  although  there  may  be  limited 
sharing  of  existing  right-of-way  in  some 
urban  areas.  The  rail  line  would  be 
standard  gauge  and  double  tracked  with 
concrete  crossties  and  crushed  stone 
ballast,  similar  to  that  used  for  other  rail 
service  in  the  U.S.  The  track  alignment 
would  be  fully  fenced  and  grade- 
separated  from  intersecting  streets, 
highways,  and  railroads,  except  in 
certain  locations  where  lower  speed 
operations  would  occur.  Bridges  or  other 
appropriate  structures  are  proposed  to 
provide  for  highway,  street  and  railroad 
separations,  wildlife  crossings  and 
cross-track  access  for  agriculbire 
purposes.  The  average  proposed  right- 
of-way  width  is  200  feet  and  may  range 
from  50  feet  to  300  feet,  depending  upon 
terrain  and  cut  and  fill  requirements. 

The  project  will  also  include 
construction  or  renewal  of  train  stations 
and  the  development  of  maintenance 
facilities  and  rail  yards  necessary  to 
support  the  proposed  rail  operations. 
Passenger  terminals  are  proposed  for 
the  Houston  central  business  district, 
the  Houston  northwest  suburban  area, 
the  Dallas  central  business  district,  the 
D/FW  airport,  the  Ft.  Worth  central 
business  ^strict,  the  Austin  area,  and 
the  San  Antonio  area.  Maintenance 
facilities  are  proposed  to  be  located 
approximately  every  50  miles  along  the 
rail  route. 

The  Corporation  has  proposed  a  route 
it  believes  will  avoid  environmentally 
sensitive  areas  and  minimize  impacts  on 
existing  or  planned  land  uses.  The 
proposed  overall  configuration  of  the 
alignment  forms  a  triangle  with  apex 
points  near  Hockley  (NW  of  Houston), 
San  Marcos,  and  near  Navarro  Mills 
Lake.  These  apex  points  are  connected 
by  links  to  Houston,  Dallas,  Ft.  Worth 
and  San  Antonio. 

The  proposed  alignment  is  described 
as  follows.  The  proposed  east  leg  of  the 
system  begins  in  Houston  where  the 
system  would  share  right-of-way  with 
the  Southern  Pacific  Railroad  or  utilize 
the  anticipated  abandoned  Missouri 
Kansas  Texas  (MKT)  Railroad  fiom  the 
downtown  station  west  to  near  the  1-610 
west  loop.  From  west  of  1-610  loop  to 
Hockley  JunctioiL  the  proposed  system 
would  share  right-of-way  with  the 
Southern  Pacific  Railroad  before  turning 
to  the  northwest  on  new  right-of-way 
generally  paralleling  existing  power 
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transmission  lines  west  of  1-45  toward 
Dallas  until  it  reaches  Navarro  Junction. 
From  Navarro  Junction,  the  proposed 
system  would  proceed  in  a  northerly 
direction  until  it  reaches  Navarro 
Junction.  From  Navarro  Junction,  the 
proposed  system  would  proceed  in  a 
northerly  direction  until  it  reaches 
Dallas.  Near  1-20  in  South  Dallas,  the 
proposed  alignment  would  generally 
follow  the  MKT  tracks  to  Dallas  Union 
Station.  From  Dallas  to  D/FW  Airport, 
the  proposed  alignment  would  share 
right-of-way  with  Railtrans,  which  if 
jointly  owned  by  the  cities  of  Dallas  and 
Fort  Worth.  Near  Belt  Line  Road  in 
Irving,  the  proposed  alignment  would 
swing  north,  then  enter  D/FW  Airport. 
Also  near  Belt  Line  Road,  the  proposed 
alignment  would  proceed  westerly 
toward  Fort  Worth  along  the  Railtrans 
alignment. 

The  proposed  western  leg  begins  in 
San  Antonio  where  the  system  would 
share  right-of-way  with  ^uthem  Pacific 
Railroad  fit)m  the  San  Antonio  Station 
to  Cibolo.  From  Cibolo,  the  proposed 
alignment  would  run  parellel  to  and 
aproximately  four  to  five  miles  east  of  I- 
35  to  San  Marcos  Junction,  then  proceed 
toward  Austin  and  to  Navarro  Junction, 
where  it  would  follow  the  same  path 
towards  Dallas,  as  described  above. 

The  proposed  southern  leg  would 
proceed  approximately  due  east  from 
San  Marcos  Junction  to  Hockley 
Junction.  The  southern  leg  is  not 
proposed  for  construction  at  this  time, 
but  may  be  constructed  at  some  future 
date  dependent  upon  ridership  and  other 
economic  factors. 

alternatives:  Reasonable  alternatives 
to  the  proposed  action  will  be  included 
in  the  scope  of  environmental  analysis 
for  consideration  by  FRA  and  THSRA. 
These  alternatives  will  include,  but  are 
not  limited  to,  alternatives  to  the 
proposed  route  alignment,  station 
locations,  and  operating  procedures,  the 
no-action  alternative  and  any  other 
alternatives  identified  in  the  scoping 
process.  The  no-action  alternative  could 
include  short-term  minor  activities  to 
improve  the  existing  transportation 
conditions,  such  as  safety  and 
maintenance  improvements. 

PROBABLE  EFFECTS:  FRA  and  THSRA 
will  evaluate  all  significant 
environmental,  social,  and  economic 
impacts  of  the  alternatives  analyzed  in 
the  EIS.  Impacts  anticipated  include,  but 
are  not  necessarily  limited  to,  changes 
in  the  natural  environment  (air  and 
water  quality,  natural  ecology  possibly 
including  rare  and  endangered  species), 
changes  in  the  social  environment 
(agriculture,  land  use  and 
neighborhoods,  noise  and  vibration. 


aesthetics,  historic/archaeological 
resources),  human  health 
(electromagnetic  field  effects],  and 
changes  in  transportation  patterns  and 
safety.  The  impacts  will  be  evaluated 
both  for  the  construction  period  and  for 
the  long-term  period  of  operation  and  for 
decommissioning.  Measures  to  mitigate 
significant  adverse  impacts  will  be 
addressed. 

PROCEDURES:  The  Draft  EIS  will  be 
prepared  based  upon  the  scoping  report. 
After  its  publication,  the  Drafi  EIS  will 
be  available  for  public  and  agency 
review  and  comment,  and  public 
hearings  will  be  held.  A  Final  EIS  will 
be  prepared  that  addresses  the 
comments  on  the  Draft  EIS. 

Issued  in  Washington,  DC  on  April  7. 1992. 
James  T.  McQueen, 

Associate  Administrator  for  Railroad 
Development. 

[FR  Doc.  92-8386  Filed  4-&-92;  8:45  am] 

BILUNQ  CODE  4S10-0S-M 


Research  and  Special  Programs 
Administration 

[Docket  No.  P-91-4W;  Notice  2] 

Transportation  of  Natural  and  Other 
Gas  by  Pipeline;  Grant  of  Waiver; 
Northwest  Pipeline  Corp. 

The  Northwest  Pipeline  Corporation 
(Northwest]  petitioned  the  Research  and 
Special  Programs  Administration 
(RSPA]  for  a  waiver  from  compliance 
with  49  CFR  192.611(c]  for  its  26-inch 
main  line  between  mileposts  1393.79  and 
1394.57  (0.78  miles]  and  mileposts 
1395.99  and  1396.52  (0.53  miles]  in 
Snohomish  County,  Washington.  Section 
192.611(c]  requires  confirmation  or 
revision  of  a  pipeline's  maximum 
allowable  operating  pressure  (MAOP) 
within  18  months  of  a  change  in  class 
location  (or  population  density]. 
Northwest  determined  that,  effective 
October  4, 1990,  the  class  location  of  the 
above  sections  of  main  line  and  of  a  30- 
inch  loop  line,  changed  from  Class 
Location  2  to  Class  Location  3.  Such 
class  location  change  determination  was 
made  pursuant  to  a  study  required  by 
§  192.609  due  to  an  increase  in 
population  density.  Absent  a  waiver. 
Northwest  would  be  required,  on  April 
4. 1992,  to  either  (1]  reduce  MAOP  on 
the  26-inch  main  line  from  674  psig  to 
562  psig,  or  (2]  retest  the  line  for 
operation  at  674  psig  (60  percent  of  the 
specified  minimiun  yield  of  the  pipe] 
pursuant  to  §  192.611(a](l].  Northwest 
seeks  a  waiver  of  this  requirement  for  a 
6-month  period  ending  September  30, 
1992.  No  waiver  is  required  for  the  30- 


inch  loop  line  because  it  meets  Class 
Location  3  standards. 

The  waiver  would  allow  Northwest  to 
maintain  throughput  pending 
requalification  by  hydrostatic  testing  of 
a  46.25  mile  portion  of  the  system. 
Northwest  filed  a  certificate  application 
with  the  Federal  Energy  Regulatory 
Commission  (FERC]  on  December  31, 
1990,  seeking  approval  to  expand  and 
upgrade  certain  existing  facilities 
(Docket  No.  CP91-780-000.002]. 
Northwest  estimates  construction  and 
requalification  of  the  pipeline  should  be 
complete  by  September  30, 1992, 
assuming  timely  receipt  of  FERC 
approval. 

In  response  to  the  petition,  and  the 
justification  contained  therein,  RSPA 
issued  a  Notice  of  Petition  for  Waiver 
inviting  interested  parties  to  comment 
(Notice  1]  (57  FR  6884;  February  28, 

1992].  In  that  notice,  RSPA  explained 
why  granting  a  waiver  fi'om  49  CFR 
192.611(c]  for  a  6-month  period  to  allow 
the  operator  sufficient  time  to  expand 
and  upgrade  the  pipeline  would  not 
affect  safety. 

Comments  were  received  from  two 
respondents.  Each  endorsed  the  petition 
and  recommended  granting  the  waiver. 
However,  one  respondent  recommended 
granting  the  waiver.  However,  one 
respondent  recommended  that  patrols  of 
the  two  sections  of  the  pipeline  requiring 
waiver  be  done  daily  for  the  duration  of 
the  waiver.  In  the  petition.  Northwest 
said  the  pipelines  are  patrolled  weekly. 
In  contrast,  §  192.705  allows  intervals 
between  patrols  of  as  long  as 
months  for  transmission  lines  in  class  3 
locations.  The  respondent  did  not 
provide  justification  for  daily  patrols. 
Further,  since  Northwest  has  not 
reported  any  leaks  or  failures  or  other 
adverse  factors  on  the  sections  requiring 
waiver,  we  believe  daily  patrols  are  not 
needed  for  safety. 

In  accordance  with  the  foregoing. 
RSPA.  by  this  order,  finds  that 
compliance  with  §  192.611(c]  is 
unnecessary  for  the  reasons  stated  in 
the  Notice  of  Petition  for  Waiver  (57  FR 
6884;  February  28. 1992],  and  that  the 
requested  waiver  would  not  be 
inconsistent  with  pipeline  safety. 
Accordingly,  Northwest  Pipeline 
Corporation’s  petition  for  waiver  from 
compliance  with  §  192.611(c]  is  granted 
for  the  period  beginning  April  4, 1992 
and  ending  September  30, 1992. 

Issued  in  Washington,  DC  on  April  6. 1992 
George  W.  Tenley,  Jr., 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  92-8286  Filed  4-9-92;  8:45  am] 
BILUNQ  CODE  «»10-e0-M 
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DEPARTMENT  OF  THE  TREASURY 

Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

Date:  April  6, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirementfs)  to 
0MB  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW., 
Washington,  DC  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

OMB  Number:  1512-0336. 

Form  Number  ATF  REC  5150/2. 

Type  of  Review:  Extension. 

Title:  Letterhead  Applications  and 
Notices  Related  to  Denatured  Spirits. 

Description:  Denatured  Spirits  are 
used  for  nonbeverage  industrial 
purposes  in  the  manufacture  of 
personal/household  products.  Permits/ 
Applications  control  the  authorized  uses 
and  flow.  Tax  revenue  and  public  safety 
is  protected. 

Respondents:  State  or  local 
governments.  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  of  Respondents: 
3,111. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,556  hours. 

OMB  Number  1512-0337. 

Form  Number  ATF  REC  5150/1. 

Type  of  Review:  Extension. 

Title:  Usual  and  Customary  Business 
Records  Relating  to  Denatured  Spirits. 

Description:  Denatured  Spirits  are 
used  for  nonbeverage  industrial 
purposes  in  the  manufacture  of 
personal/household  products.  Records 
ensure  spirits  accountability.  Tax 
revenue  and  public  safety  are  protected. 

Respondents:  State  or  local 
governments.  Businesses  or  other  for- 
profit,  Small  businesses  or 
organizations. 

Estimated  Number  af  Recordkeepers: 
3,111. 

Estimated  Burden  Hours  Per 
Recordkeeper  1  hour. 

Frequency  of  Response:  Other. 


Estimated  Total  Reparting  Burden:  1 
hour. 

Clearance  Officer  Robert  N.  Hogarth, 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  room  3200, 650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

OMB  Reviewer  Milo  Simderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Builffing,  Washington,  DC  20503. 
L(^  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  92-8279  Filed  4-9-92;  8:45  am] 
BILUNQ  CODE  4S10-31-M 


Public  Information  Collection 
Requirementa  Submitted  to  OMB  for 
Review 

Date:  April  1, 1992. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder 
the  Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  3171  Treasury  Annex, 
1500  Pennsylvania  Avenue,  NW, 
Washington,  DC  20220. 

Internal  Revenue  Service 

OMB  Number:  New. 

Form  Number:  None. 

Type  of  Review:  New  collection. 

Title:  Focus  Group  Interviews  to 
Assess  Clarity  and  Effectiveness  of 
Internal  Revenue  Notices. 

Description:  The  group  interviews  are 
necessary  to  obtain  public  input  on  the 
clarity  and  effectiveness  of  some  of  the 
notices  mailed  to  taxpayers.  The  results 
will  be  used  to  revise  notices  in  the 
future  in  an  ongoing  effort  to  provide 
clear  and  effective  notices  mailed  to 
taxpayers. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respandents: 
900. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  Other  (One¬ 
time  Interviews). 

Estimated  Total  Reporting  Burden: 
291  hours. 

Clearance  Officer  Garrick  Shear, 
(202)  535-4297,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 


OMB  Reviewer:  Milo  Sunderhauf, 
(202)  395-6880,  Office  of  Management 
and  Budget,  room  3001,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer, 
[FR  Doc.  92-8280  Filed  4-9-92;  8:45  am] 
BiLUNQ  CODE  4S30-4VM 


Internal  Revenue  Service 

Trade  Show:  IRS  Electronic  Tax  Filing 
National  Conference  and  Exhibition 

agency:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Nation  of  IRS's  Electronic  Tax 
Filing  National  Conferences  and 
Exhibitions  for  1992. 


summary:  The  Electronic  Filing  Systems 
Office  of  the  Internal  Revenue  Service 
(IRS)  is  offering  three  IRS  Electronic  Tax 
Filing  National  Conferences  and 
Exhibitions  in  1992.  Dates  and  locations 
for  the  conferences  are;  July  21-22  in 
Nashville,  TN;  August  13-14  in  New 
York,  NY;  and  August  27-28  in  San 
Diego,  CA. 

The  conference  and  exhibition  will 
provide  a  forum,  in  a  trade  show 
environment,  on  the  latest  information 
about  electronic  filing  of  federal  tax 
rehims.  It  will  also  be  an  opportunity  to 
view  the  latest  in  computer  hardware 
and  software  used  for  electronic  tax 
filing. 

Vendors  of  computer  hardware, 
softrware,  and  other  services  related  to 
electronic  filing  of  tax  return  data  are 
invited  to  exhibit  their  products  during 
these  two-day  shows. 

Seminars  will  be  provided  for  new 
and  experienced  participants  in 
electronic  tax  filing.  Topics  covered  in 
the  seminars  will  include  the  electronic 
filing  of  Individual  returns  and 
electronic/magnetic  media  filing  of 
Fiduciary,  Partnership,  Employee 
Pension  Plan  returns.  Attendance  at 
these  seminars  will  qualify  for 
Continuing  Professional  Education  (CPE) 
credits. 

Electronic  filing  participants  who 
currently  have  an  application  on  file 
with  IRS,  will  receive  a  mail-out  that 
details  the  specifics  of  these  shows. 
dates:  July  21-22  in  Naxhville,  TN; 
August  13-14  in  New  York,  NY;  and 
August  27-28  in  San  Diego,  CA. 
addresses: 

Opryland  Hotel,  2800  Opryland  Drive, 

Nashville,  TN  37214. 

New  York  Marriott  Marquis,  1535 

Broadway,  New  Yoric,  NY  10036. 
Sheraton  Harbor  Island,  1300  Harbor 

Island  Drive,  San  Diego,  CA  92101. 
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FOR  FURTHER  INFORMATION  CONTACT. 

Anyone  interested  in  being  an  exhibitor 
may  obtain  an  Exhibitor  F^ospectus  by 
contacting:  Rodney  K.  West,  (310)  773- 
1881,  RP  Exhibit  Service,  Inc.,  1761  Olive 
Street  Capitol  Heights,  MD  20743,  FAX 
#  301-773-8742.  Questions  about 
attending  the  shows  should  be  directed 
to  the  Electronic  Filing  Coordinator  at 
your  local  IRS  district  office. 

Peggy  Strunk, 

Chief,  Marketing  and  Quality  Assurance 
Section. 

[FR  Doc.  92-8340  Filed  4-9-92;  8:45  am] 
WUJNO  CODE  4S30-01-M 


Bureau  of  Engraving  and  Printing 

Privacy  Act  of  1974;  New  System  of 
Record 

agency:  Bureau  of  Engraving  and 
Printing,  Department  of  the  Treasury. 
action:  Notice  of  a  proposed  new 
Privacy  Act  system  of  records. 

summary:  The  Bureau  of  Engraving  and 
Printing  (BEP)  proposes  to  add  one  new 
system  of  records  to  its  inventory  of 
record  systems  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  The  Mail 
Order  Sales  Customer  records  system  is 
being  established  to:  (1)  Maintain 
information  regarding  customers  to 
inform  them  of  BEP  products;  (2)  provide 
the  capability  to  research  in  response  to 
customer  inquiries;  and  (3)  transmit 
credit  information  to  financial 
institutions  for  approval  or  disapproval. 
DATES:  Comments  must  be  received  no 
later  than  May  11, 1992.  The  new  system 
of  records  will  be  effective  June  9, 1992, 
unless  BEP  receives  comments  on  the 
new  system  of  records  which  would 
result  in  a  contrary  determination. 
ADDRESSES:  Please  submit  comments  to 
the  Disclosure  Officer,  Bureau  of 
Engraving  and  Printing,  Room  321-12A. 
14th  and  C  Streets,  SW.,  Washington. 

DC  20228. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lawrence  F.  Zenker,  Disclosure  Officer, 
Bureau  of  Engraving  and  Printing,  Room 
321-12A.  14th  and  C  Streets.  SW., 
Washington,  DC  20228,  Phone:  (202)  447- 
0851. 

SUPPLEMENTARY  INFORMATION:  The  new 

system  report  as  required  by  5  U.S.C. 
552a(r)  of  the  Privacy  Act,  has  been 
submitted  to  the  Committee  on 
Government  Operations  in  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  in  the  Senate,  and 
the  Office  of  Management  and  Budget 
(OMB),  pursuant  to  paragraph  4b  of 
appendix  I  of  OMB  Circular  A-130, 
“Federal  Responsibilities  for 


Maintfdning  Records  About 
Individuals."  dated  December  12. 1985 
(50  FR  52730,  dated  December  24. 1985). 

TrMsury/BEP.  045 

SYSTEM  name: 

Mail  Order  Sales  Customer  Files — 
Treasury/BEP. 

SYSTEM  location; 

Bureau  of  Engraving  and  Printing,  14th 
and  C  Streets.  SW.,  Washington,  DC 
20228. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Customers  ordering  engraved  prints 
and  numismatic  products  from  the 
Bureau  of  Engraving  and  Printing 
through  the  mail,  and  those  individuals 
who  have  requested  that  their  names  be 
placed  on  the  BEP  mailing  list. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Mail  Order  Customers'  names, 
addresses,  company  names,  credit  card 
numbers  and  expiration  dates;  history  of 
customer  sales;  and  inventory  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE 
SYSTEM: 

5  U.S.C.  301. 

PURPOSE(S): 

The  purposes  of  the  Mail  Order  Sales 
Customer  Files  are  to:  (1)  Maintain 
information  regarding  customers  to 
inform  them  of  BEP  products;  (2)  provide 
the  capability  to  research  in  response  to 
customer  inquiries;  and  (3)  transmit 
credit  information  to  financial 
institutions  for  approval  or  disapproval. 

ROUTINE  USE  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM  INCLUDING  CATEGORIES  OF  USERS 
AND  THE  PURPOSES  OF  SUCH  USES: 

These  records  and  information  from 
these  records  may  be  used  to 
electronically  transmit  credit  card 
information  to  obtain  approval  or 
disapproval  ffom  the  issuing  ffnancial 
institution.  Categories  of  users  include 
personnel  involved  in  credit  card 
approval. 

DISCLOSURE  TO  CONSUMER  REPORTING 

agencies: 

Debt  information  concerning  a 
Government  claim  against  an  individual 
is  also  furnished,  in  accordance  with  5 
U.S.C.  552a(b)(12)  and  section  3  of  the 
Debt  Collection  Act  of  1982  (Pub.  L  97- 
365),  to  consumer  reporting  agencies  to 
encourage  repayment  of  an  overdue 
debt. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  consist  of  paper  records 
maintained  in  file  folders  and  in 
electronic  media. 

retrievabiuty: 

By  customer  name,  order  number  or 
customer  number. 

SAFEGUARDS: 

Access  is  limited  to  those  authorized 
individuals  who  process  orders, 
research  customer  orders  or  maintain 
the  computer  system.  In  addition,  files 
and  computer  data  are  maintained  in  a 
secured  area.  Access  to  electronic 
records  is  by  password. 

RETENTION  AND  DISPOSAU 

Files  on  customers  who  have  not 
purchased  any  products  are  kept  for  two 
years,  after  which  they  are  taken  out  of 
the  active  system  and  placed  in  a 
separate  storage  file,  lliis  file  generates 
two  additional  annual  mailings  after 
which  time  they  are  purged  from  the 
system.  (Should  a  customer  reorder  after 
being  placed  on  this  file,  they  will  be 
assigned  a  new  customer  number  and 
placed  back  in  the  main  system). 

SYSTEM  MANAOER(S)  AND  ADDRESS: 

Chief,  Office  of  Public  Affairs,  Bureau 
of  Engraving  and  Printing,  14th  and  C 
Streets.  SW„  Room  533M,  Washington, 
DC  20228. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  gain  access  to  the  records,  or 
contest  the  contents  of  any  records 
maintained  in  this  system  may  inquire  in 
accordance  with  instructions  appearing 
in  31  CFR  part  1,  subpart  C.  appendix  F, 
Address  inquiries  to  Disclosure  Officer, 
Bureau  of  Engraving  and  Printing,  14th 
and  C  Streets.  SW.,  Washington,  DC 
20228. 

RECORDS  ACCESS  PROCEDURES: 

See  "Notification  Procedure"  above. 

CONTESTING  RECORD  PROCEDURE: 

See  "Notification  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Customers,  BEP  Employees,  financial 
institutions. 

SYSTEM  EXEMPTED  FROM  OBTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
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Dated:  April  1, 1992. 

David  M.  Nummy, 

Assistant  Secretary  (Management). 

[FR  Doc.  92-8281  Filed  4-9-92;  8:45  am] 
BlUINO  CODE  4«40-01 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  Imported 
for  Exhibition;  Determination 

Notice  is  hereby  given  of  the  following 
determination:  Pursuant  to  the  authority 
vested  in  me  by  the  Act  of  October  19, 
1965  (79  Stat.  985,  22  U.S.C.  2459), 
Executive  Order  12047  of  March  27, 1978 
(43  FR  13359,  March  29, 1978),  and 
Delegation  Order  No.  85-5  of  June  27, 
1985  (50  FR  27393,  July  2, 1985),  I  hereby 
determine  that  the  objects  to  be 
included  in  the  exhibit,  "Andrea 
Mantegna”  (see  list* )  imported  from 
abroad  for  the  temporary  exhibition 
without  profit  within  the  United  States 
are  of  cultural  significance.  The  objects 
are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  lender.  I  also 
determine  that  the  temporary  exhibition 
or  display  of  the  listed  exhibit  objects  at 
the  Metropolitan  Museum  of  Art,  New 
York,  New  York  beginning  on  or  about 
April  27, 1992,  to  on  or  about  July  12, 
1992,  is  in  the  national  interest. 

Public  notice  of  this  determination  is 
ordered  to  be  published  in  the  Federal 
Register. 

Alberto  J.  Mora, 

General  Counsel. 

[FR  Doc.  92-8504  Filed  4-9-92;  8:45  am] 
BILLING  CODE  823(H)1-H 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Special  Medical  Advisory  Group; 
Availability  of  Annual  Report 

Under  section  10(d)  of  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
notice  is  hereby  given  that  the  Annual 
Report  of  the  Department  of  Veterans 
Affairs'  Special  Medical  Advisory 
Group  for  fiscal  Year  1991  has  been 
issued.  The  report  summarizes  activities 
of  the  Group  on  matters  relative  to  the 
care  and  treatment  of  disabled  veterans 
and  other  matters  pertinent  to  the 
Department  of  Veterans  Affairs* 
Veterans  Health  Administration.  It  is 


'  A  copy  of  this  list  may  be  obtained  by 
contacting  Mr.  R.  Wallace  Stuart  of  the  Office  of  the 
General  Counsel  of  USIA.  The  telephone  number  is 
202/619-5078,  and  the  address  is  room  700,  U.S. 
Information  Agency,  301  Fourth  Street  SW., 
Washington,  DC  20547. 


available  for  public  inspection  at  two 
locations: 

Federal  Documents  Section,  Exchange  and 
Gift  Division,  LM  832,  Library  of  Congress, 
Washington,  DC  20540 
and 

Department  of  Veterans  Affairs,  Office  of  the 
Chief  Medical  Director,  Techworld  Room 
710, 801 1  Street,  NW.,  Washington,  DC 
20001. 

Dated:  April  3, 1992. 

By  Direction  of  the  Secretary. 

Diane  H.  Landis, 

Committee  Management  Officer. 

[FR  Doc.  92-8345  Filed  4-9-92;  8:45  am] 
BILUNQ  CODE  8320-ei-« 


Information  Collection  Under  0MB 
Review 

agency:  Department  of  Veterans 
Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information: 

The  title  of  information  collection,  and 
the  Department  form  numberfs),  if 
applicable; 

(2)  A  description  of  the  need  and  its 
use; 

(3)  Who  will  be  required  or  asked  to 
respond; 

(4)  An  estimate  of  the  total  annual 
reporting  hours,  and  recordkeeping 
burden,  if  applicable; 

(5)  the  estimated  average  burden 
hours  per  respondent; 

(6)  The  frequency  of  response;  and 

(7)  An  estimated  number  of 
respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtainedd  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA’s  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  May  11, 
1992. 

Dated:  April  6, 1992. 


By  direction  of  the  Secretary.  < 

Frank  E.  Lalley, 

Associate  Deputy  Assistant  Secretary  for 
Information  Resources  Policies  and 
Oversight. 

Extension 

1.  Certificate  Showing  Residence  and 
Heirs  of  Deceased  Veteran  or 
Beneficiary,  VA  Form  29-541. 

2.  This  form  is  used  to  solicit 
information  to  establish  entitlement  to 
Government  life  insurance  proceeds. 

3.  Individuals  or  households. 

4. 1,039  hours. 

5.  30  minutes. 

6.  On  occasion. 

7.  2,078  respondents. 

[FR  Doc.  92-8347  Filed  4-9-92;  8:45  am] 
BILLING  CODE  •320-01-M 


Information  Collection  Under  OMB 
Reyiew 

agency:  Department  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  The  Department  of 
Veterans  Affairs  has  submitted  to  OMB 
the  following  proposal  for  the  collection 
of  information  under  the  provisions  of 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information: 

(1)  The  title  of  the  information 
collection,  and  the  Department  form 
number(s),  if  applicable; 

(2)  A  description  of  the  need  and  its 
use; 

(3)  Who  will  be  required  or  asked  to 
respond; 

(4)  An  estimate  of  the  total  annual 
reporting  hours,  and  recordkeeping 
burden,  if  applicable; 

(5)  The  estimated  average  burden 
hours  per  respondent; 

(6)  The  frequency  of  response;  and 

(7)  An  estimated  number  of 
respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  frtim  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
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OMB  Desk  Officer  on  or  before  May  tl, 
1992. 

Dated;  A]irfl  6, 1992. 

By  direction  of  the  Secretary. 

Frank  E.  Lalley, 

Associate  Deputy,  Assistant  Secretary  for 
Information  Resources  Policies  and 
Oversight. 

Reinstatement 

1.  Designation  of  Certifying  Official(sJ, 
VA  Form  22-8794. 

2.  The  form  notffies  VA  of  the 
individual  who  may  certify  reports  of 
enrollment  and  pursuits  of  training  on 
behalf  of  a  training  institution  or 
establishment 

3.  State  or  local  governments; 
Businesses  or  other  for-profit;  Non-profit 
institutions;  Small  businesses  or 
organizations. 

4.  533  hours. 

5. 10  minutes. 

6.  On  occasion. 

7. 3,200  respondents. 

[FR  Doc.  92-6349  Filed  4-9-92: 8:45  am] 

BILLING  CODE  SaZIMII-M 


Information  Coltectlon  Under  OMB 
Review 

AGENCY:  Department  of  Veterans 
Affairs. 

action:  Notke. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  This  document  lists  the 
following  information: 

(1)  The  title  of  the  infonnation 
collection,  and  the  Department  form 
number(sf,if  appHcable; 

(2)  A  description  of  the  need  and  its 
use; 

(3)  Who  will  be  required  or  asked  to 
respond; 

(4)  An  estimate  of  the  total  annual 
reporting  hours,  and  recordkeeping 
burden,  if  apphcable; 

(5)  The  estimated  average  burden 
hours  per  respondent; 

(6)  The  frequency  of  response;  and 

(7)  An  estimated  number  of 
respondents. 

addresses;  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  Janet 
G.  Byers,  Veterans  Benefits 
Adniii»8tration(20A5),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW..  Washinglon.  DC  20420  (202)  233- 
3021. 

ComiBents  and  tpiestions  about  die 
Items  on  the  list  Mmrid  be  directed  to 


VA’s  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002,  Washington,  DC 
20503,  (20^  305-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  De^  Officer  on  or  before  May  11, 
1992. 

Dated:  April  6, 1992. 

By  direction  of  the  Secretary. 

Frank  E.  Lalley, 

Associate  Deputy,  Assistant  Secretary  for 
Infonnation  Resources  Policies  and 
Oversight 

Reinstatement 

1.  Federal  Fiduciary’s  Account,  VA 
Form  27-«706b. 

2.  The  form  is  used  by  all  Federal 
fiduciaries  who  are  required  to  accotmt 
to  VA  for  benefits  paid  to  them  on 
behalf  of  a  beneficiary  rated 
incompetent  or  tmder  legal  disability. 

3.  Individttals  or  hous^olds;  State  or 
local  governments;  Businesses  tx  oth^ 
for-profit;  Federal  agencies  or 
employees;  Non-profit  institutions;  Small 
businesses  or  organizations. 

4.  4,370  hours. 

5.  30  minutes. 

6.  On  occasion;  Annnally;  Bimmially; 
Triennially. 

7. 8,740  respondents. 
pH  Doc.  92-8350  Filed  4-9-92;  8:45  am] 

BILUNQ  CODE  SSSIMH-W 


tnformation  Collectton  Under  OMB 
Review 

agency:  Depcurtment  of  Veterans 
Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  die 
PaperworiE  Reduction  Act  (44  U.SLC. 
chapter  3S).  This  document  lists  tiie 
following  mformation: 

(1)  The  title  of  the  informaticm 
collection,  and  the  Department  form 
numbcr(8),  if  applicable; 

(2)  A  (tescrfotion  the  need  and  its 
nse; 

(3)  Who  will  be  required  or  asked  to 
respond; 

(4)  An  estimate  of  the  total  annual 
reporting  hours,  and  recordkeeping 
burden,  if  applicable, 

(5)  The  estmaated  average  burden 
hours  per  respondent; 

(6)  The  frei^uency  of  respmise;  and 

(7)  An  estimated  number  of 
respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 


documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5),  Department  of 
Veterans  Affairs,  8T0  Vermont  Avenue, 
NW„  Washington,  DC  20420,  (202)  233^ 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA’s  OMB  Desk  Officer,  Joseph  Lackey, 
NEC^  room  3002,  Wasfangton,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 

DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  May  11, 
1992. 

Dated:  April  6, 1992. 

By  directioa  of  the  Secretary. 

Fraidc  E.  Lallsy, 

Associate  Deputy,  Assistant  Secretary  for 
Information  Resources  Policies  and 
Oversight 

Reinstatement 

1.  Siqiplemental  Information  for 
Change  of  Program  or  ReenroUment 
Aft»  Unsatisfactory  Attei^ance, 
Conduct  or  Progress,  VA  Form  22-8873. 

2.  The  form  is  used  to  request 
information  to  evrfuate  the  suitability  of 
a  training  progrmn  and/or  information 
regarding  unsatisfactory  progress  or 
conduct  in  training.  This  infonnation  is 
used  to  make  determinations  prior  to 
authorization  of  benefit  pa3rment. 

3.  Individuals  or  households. 

4. 11,000  hours. 

5.  30  minutes. 

6.  On  occasion. 

7.  22,000  respondents. 

(FR  Doc.  92-6351  Filed  4-9-92;  8:45  am] 
BILUNQ  CODE  tSaS-SMI 


Information  CotBCtton  Undw'  OMB 
Review 

agency:  Department  of  Veterans 
Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OWB  the  following 
proposal  for  the  coflection  of 
information  under  the  provisions  of  the 
Paperworic  Reduction  Act  (44  U.S.C. 
diapter  35).  This  document  lists  the 
following  information; 

(1)  The  title  of  the  information 
collection,  and  the  Department  form 
number(8),  if  applicable; 

(2)  A  descriptUm  of  the  need  and  its 
use; 

(3)  Who  wiR  be  required  or  asked  to 
respond; 
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(4)  An  estimate  of  the  total  annual 
reporting  hours,  and  recordkeeping 
burden,  if  applicable: 

(5)  The  estimated  average  burden 
hours  per  respondent; 

(6)  The  frequency  of  response;  and 

(7)  An  estimated  number  of 
respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5],  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA’s  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  May  11, 
1992. 

Dated:  April  6, 1992. 

By  direction  of  the  Secretary. 

Frank  E.  Lalley, 

Associate  Deputy,  Assistant  Secretary  for 
Information  Resources  Policies  and 
Oversight 

Extension 

1.  Application  for  Reimbursement 
from  Accrued  Amounts  Due  a  Deceased 
Beneficiary,  VA  Form  21-601. 

2.  Federal  law  states  that  accrued 
benefits  may  be  paid  upon  the  death  of 
a  beneficiary  and  list  the  order  in  which 
the  benefits  may  be  paid.  The  completed 
form  supplies  VA  with  the  information 
required  to  properly  pay  accrued 
benefits. 

3.  Individuals  or  households. 

4. 1,875  hours. 

5.  30  minutes. 

6.  On  occasion. 

7.  3.750  respondents. 

[FR  Doa  92-8352  Filed  4-9-92;  8:45  am] 
BILUNQ  CODE 


Information  Collection  Under  OMB 
Review 

agency:  Department  of  Veterans 
Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  document  lists  the 
following  information: 


(1)  The  title  of  the  information 
collection,  and  the  Department  form 
number(s).  if  applicable; 

(2)  A  description  of  the  need  and  its 
use; 

(3)  Who  will  be  required  or  asked  to 
respond; 

(4)  An  estimate  of  the  total  annual 
reporting  hours,  and  recordkeeping 
burden,  if  applicable; 

(5)  The  estimated  average  burden 
hours  per  respondent; 

(6)  The  frequency  of  response;  and 

(7)  An  estimated  number  of 
respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5).  Department  of 
Veterans  affairs,  810  Vermont  Avenue. 
NW..  Washington.  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA's  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB,  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  May  11, 
1992. 

Dated:  April  8. 1992. 

By  direction  of  the  Secretary. 

Frank  E.  Lalley, 

Associate  Deputy,  Assistant  Secretary  for 
Information  Resources  Policies  and 
Oversight 

Revision 

1.  Veteran’s  Application  for 
Compensation  or  Pension,  VA  Form  21- 
526. 

2.  The  form  is  used  to  gather  the 
information  needed  to  determine 
eligibility  for  disability  benefits. 

3.  Individuals  or  households 
4. 372,426  hours. 

5. 90  minutes. 

6.  On  occasion. 

7.  248,284  respondents. 

[FR  Doc.  92-8353  Filed  4-9-92;  8:45  am] 
BlUiNO  CODE  4320-41-11 


Information  Collection  Under  OMB 
Review 

agency:  Department  of  Veterans 
Affairs. 

action:  Notice. 

The  Department  of  Veterans  Affairs 
has  submitted  to  OMB  the  following 
proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 


chapter  35).  This  document  lists  the 
following  information: 

(1)  The  title  of  the  information 
collection,  and  the  Department  form 
number(s],  if  applicable; 

(2)  A  description  of  the  need  and  its 
use; 

(3)  Who  will  be  required  or  asked  to 
respond; 

(4)  An  estimate  of  the  total  annual 
reporting  hours,  and  recordkeeping 
burden,  if  applicable; 

(5)  The  estimated  average  burden 
hours  per  respondent; 

(6)  The  frequency  of  response;  and 

(7)  An  estimated  number  of 
respondents. 

ADDRESSES:  Copies  of  the  proposed 
information  collection  and  supporting 
documents  may  be  obtained  from  Janet 
G.  Byers,  Veterans  Benefits 
Administration  (20A5],  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW..  Washington.  DC  20420  (202)  233- 
3021. 

Comments  and  questions  about  the 
items  on  the  list  should  be  directed  to 
VA’s  OMB  Desk  Officer,  Joseph  Lackey, 
NEOB.  room  3002,  Washington,  DC 
20503,  (202)  395-7316.  Do  not  send 
requests  for  benefits  to  this  address. 
DATES:  Comments  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  on  or  before  May  11, 
1992, 

Dated:  April  6, 1992. 

By  direction  of  the  Secretary. 

Frank  E.  Lalley, 

Associate  Deputy,  Assistant  Secretary  for 
Information  Resources  Policies  and 
Oversight 

Extension 

1.  Statement  of  Holder  or  Servicer  of 
Veteran’s  Loan.  VA  Form  Letter  26-559. 

2.  This  form  letter  is  completed  by 
holders  or  services  of  guaranteed  or 
insured  home  loans  from  which  obligors 
may  be  released  from  liability  and/or 
substitution  entitlement.  Information 
collected  is  used  to  determine  that  the 
loan  is  current. 

3.  Businesses  or  other  for  profit. 

4.  3,000  hours. 

5. 10  minutes. 

6.  On  occasion. 

7. 18,000  respondents. 

[FR  Doc.  92-8354  Filed  4-9-92;  8:45  am] 
BIUJNQ  CODE  laaO-OI-M 


Advisory  Committee  on  Readjustment 
of  Vietnam  and  Other  War  Veterans; 
Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
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463  that  a  meeting  of  the  Advisory 
Committee  on  Readjustment  of  Vietnam 
and  Other  War  Veterans  will  be  held 
April  30  and  May  1. 1992.  This  is  a 
regularly  scheduled  meeting  for  the 
purposes  of  reviewing  VA  and  other 
relevant  services  for  Vietnam  and  other 
war  veterans,  to  review  Ckanmittee 
work  in  progress  and  to  formulate 
Committee  reooinmendations  and 
objectives.  The  meeting  will  be  held  at 
TechWorld  located  at  801 1  Street,  NW., 
Washington.  DC  The  meeting  on  April 
30  will  be  conducted  in  room  1005 
on  May  1  in  room  120B.  The  meetings  on 
April  30  and  May  1  will  both  begin  at 
8:30  a.m.  and  conclude  at  4:30  pun.  The 
agenda  for  April  30  will  consi^  of  a 


question  and  answer  discussion  with  the 
Readjustment  Counseling  Service 
Regional  Managers  regarding  Vet  Center 
operations,  aixl.  sq;Mratriy,  will  address 
the  Committee's  work  in  progress.  Major 
topics  for  the  latter  will  oidiide 
coordination  of  compensation  and 
treatment  far  war-related  post-traumatic 
stress  disonter  (PTSD),  a  system-wide 
coordinated  plan  for  PTSD  services  and 
review  of  recommendations  regarding 
the  Readjustment  Counseling  Service 
Vet  Centers. 

On  May  1,  the  Committee  will  review 
issues,  recommendations  and  objectives 
regarding  services  to  homeless  veterans. 
The  second  day’s  agenda  will  also 
consist  of  a  review  and  discussion  of 


pending  legislation  of  importance  for  the' 
readjustment  of  war  veterans. 

Both  meetings  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
room.  Due  to  limited  seating  capacity  of 
the  room,  those  who  plan  to  attrad  or 
who  have  questions  concerning  the 
meeting  should  contact  Arthur  S.  Blank. 
Jr.,  M.D.,  Director,  Readjustment 
Coimseling  Service,  Department  of 
Veterans  Affairs  (phone  number:  202- 
535-7554). 

Dated:  April  3. 1992. 

By  Diceetion  of  the  Secretary. 

Diane  H.  LawBe, 

Conunittee  Management  Officer. 

[FR  Doe.  92-8346  Filed  4-8-^;  8:45  am) 
BiULMQ  oooa  BMs-ei-er 


Sunshine  Act  Meetings 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published 
under  the  “Government  in  the  Sunshine 
Act”  (Pub.  L  94-409)  5  U.S.C.  552b(e)(3). 


DEFENSE  NUCLEAR  FACILITIES  SAFETY 
BOARD 

“FEDERAL  REQISTER”  CITATION  OF 
PREVIOUS  ANNOUNCEMENT.  Published 
March  26, 1992,  57  FR 10521. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE 
OF  meeting:  April  10, 1992, 9:00  a.m. 
PLACE:  Public  Hearing  Room,  Suite  700, 
625  Indiana  Avenue,  N.W.,  Washington, 
D.C. 

CHANGE  IN  THE  MEETING:  The  meeting 
has  been  cancelled. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Kenneth  M.  Pusateri  or 
Carole  J.  Council,  (202]  208-6400. 

Dated:  April  8, 1992. 

Kenneth  M.  Pusateii, 

General  Manager. 

[FR  Doc.  92-6456  Filed  4-6-92;  2:56  pm] 
MUINQ  CODE  6620-KO-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Changes  in  Subject  Matter  of 
Agency  Meeting 

Pursuant  to  the  provisions  of 
subsection  (e)(2)  of  the  “Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(2]), 
notice  is  hereby  given  that  at  its  closed 
meeting  held  at  11:24  a.m.  on  Tuesday. 
April  7, 1992,  the  Corporation’s  Board  of 
Directors  determined,  on  motion  of 
Director  C.C.  Hope,  Jr.  (Appointive), 
seconded  by  Director  T.  Timothy  Ryan. 
Jr.  (Office  of  Thrift  Supervision), 
concurred  in  by  Vice  Chairman  Andrew 
C.  Hove,  Jr.,  Chairman  William  Taylor, 
and  Director  Stephen  R.  Steinbrink 
(Acting  Comptroller  of  the  Currency), 
that  Corporation  business  required  the 
addition  to  the  agenda  for  consideration 
at  the  meeting,  on  less  than  seven  days' 
notice  to  the  public,  of  the  following 
matters: 

Recommendation  regarding  the  liquidation 
of  a  depository  institution's  assets  acquired 
by  the  Corporation  in  its  capacity  as  receiver, 
liquidator,  or  liquidating  agent  of  those 
assets: 

Case  No.  5496 — Broadway  Bank  &  Trust 
Company,  Paterson,  New  Jersey 

Requests  for  waiver  and  or  exemption  of 
the  cross-guaranty  provisions  of  the  Federal 
Deposit  Insurance  Act. 


The  Board  further  determined,  by  the 
same  majority  vote,  that  no  eariier 
notice  of  the  changes  in  the  subject 
matter  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  public  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c](2],  (c](4],  (c](8], 
(c)(9)(A)(ii).  and  (c)(9)(B)  of  the 
“Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b(c)(2).  (c)(4),  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

Dated:  April  7. 1992. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Deputy  Executive  Secretary. 

[FR  Doc.  92-6365  Filed  4-7-92;  4:27  pm) 
BILUNG  CODE  6714-0-M 


FEDERAL  MARITIME  COMMISSION 
TIME  AND  date:  10:00  a.m.,  April  15, 

1992. 

PLACE:  Hearing  Room  One,  1100  L 
Street.  N.W.,  Washington,  D.C.  20573- 
0001. 

STATUS:  Part  of  the  meeting  will  be  open 
to  the  public.  The  rest  of  the  meeting 
will  be  closed  to  the  public. 

MATTER(S)  TO  BE  CONSIDERED:  Portion 
open  to  the  public: 

1.  Report  on  Reducing  Government 
Regulation. 

Portion  closed  to  the  public: 

1.  Automated  Tarifi  Filing  and  Information 
System  (ATFI);  ANERA  v.  EMC,  Docket  No. 
91-3917. 

CONTACT  PERSON  FOR  MORE 
INFORMATION:  Joseph  C.  Polking, 
Secretary,  (202)  523-5725. 

Joseph  C.  Polking, 

Secretary. 

[FR  Doc.  92-6494  Filed  4-6-92;  2:59  pm] 
BILUNO  CODE  STSO-OI-K 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  10  a.m.,  Wednesday, 
April  15. 1992. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW..  Washington.  DC  20551. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 


salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE 
information:  Mr.  Joseph  R.  Coyne, 
Assistant  to  the  Board;  (202)  452-3204. 
You  may  call  (202)  452-3207,  beginning 
at  approximately  5  p.m.  two  business 
days  before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications  scheduled 
for  the  meeting. 

Dated:  April  6. 1992. 

William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  92-6439  Filed  4-6-92;  12  pm] 

BILUNO  CODE  621IM)1-M 


NATIONAL  FOUNDATION  ON  THE  ARTS 
AND  THE  HUMANITIES 

INSTITUTE  OF  MUSEUM  SERVICES 

Notice  of  Meeting 
summary:  This  notice  sets  forth  the 
agenda  of  a  forthcoming  meeting  of  the 
National  Museum  Services  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  the  Government  in  the 
Sunshine  Act  (Pub.  L  94-409)  and 
regidations  of  the  Institute  of  Museum 
Services.  45  CFR  1180.84. 
time/date:  8:30  a.m.  to  2  p.m.— Friday, 
April  24, 1992. 

STATUS:  Open. 

ADDRESS:  Old  Post  Office  Pavilion,  1100 
Pennsylvania  Avenue,  N.W.,  Main 
Floor — ^Room  M07,  Washington.  DC 
20506. 

FOR  FURTHER  INFORMATION  CONTACT:  S. 

William  Laney,  Executive  Assistant  to 
the  National  Museum  Services  Board, 
room  510, 1100  Pennsylvania  Avenue. 
NW..  20506  (202)  786-0536. 
SUPPLEMENTARY  INFORMATION: 

The  National  Museum  Services  Board 
is  established  under  the  Museum 
Services  Act,  Title  II  of  the  Arts, 
Humanities,  and  Cultural  Affairs  Act  of 
1976,  Public  Law  94-462.  The  Board  has 
responsibility  for  the  general  policies 
with  respect  to  the  powers,  duties,  and 
authorities  vested  in  the  Institute  under 
the  Museum  Services  Act. 

The  meeting  of  April  24, 1992  will  be 
open  to  the  public. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact: 
Institute  of  Museum  Services,  1100 
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Pennsylvania  Avenue,  NW., 

Washington.  DC  20506— (202)  780-0530 
(202)  786-9136  at  least  seven  (7)  days 
prior  to  the  meeting. 

National  Museum  Services  Board 

April  24. 1992— Meeting  Agenda 

I.  NMSB  Chairman’s  Report  and  Approval  of 
Minutes  from  November  15, 1991  Meeting 


II.  Agency  Agenda  Reports;  Programs 

A.  General  Operating  Support  Program 
Proposed  Changes 

B.  General  Operating  Support  Program 
Panel  Recommendations 

C.  General  Operating  Support  Program  Test 
Reviews 

HI.  Agency  Agenda  Reports:  Administration 

A.  Legislative  Issues 

B.  Public  Affairs 
IV.  Director’s  Report 


A.  Museum  Leadership  Initiative 

B.  Reauthorization  Issues 

C.  Conservation  Review 
V.  NMSB  Open  Agenda 

Dated:  April  7, 1992. 

Linda  Bell, 

Director  of  Policy  Planning  and  Budget. 
[FR  Doc.  92-8394  Filed  4-8-92;  11:59  am] 
BILUNO  CODE  7036-O1-M 
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documents  and  appear  in  the  appropriate 
document  categories  elsewhere  in  the 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSDR-51] 

Quarterly  Health  Assessments 
Completed  and  Health  Assessments 
To  Be  Conducted  in  Response  to 
Requests  From  the  Public 

Correction 

In  notice  document  92-6122  appearing 
on  page  9259  in  the  issue  of  Tuesday, 


March  17, 1992,  in  the  1st  column,  imder 
SUPPLEMENTARY  INFORMATION,  in  the 
13th  line,  *‘(42  CFR  part  30)”  should  read 
“(42  CFR  part  90)”. 

BILUNG  CODE  1S05-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  100, 110  and  165 

[CGD1-91-157] 

Temporary  Regulations,  Port  of  New 
York  and  New  Jersey,  July  2-5, 1992 

Correction 

In  proposed  rule  document  92-6780 
begiiming  on  page  10308  in  the  issue  of 
Wednesday,  March  25, 1992,  make  the 
following  corrections: 

1.  The  docket  number  was  printed 
incorrectly,  and  should  read  as  set  forth 
above. 


§100.35T  01-158  [Corrected] 

2.  On  page  10311,  in  the  second 
column,  in  §  100.35T  01-158(b)(2),  in  the 
first  column  of  the  table,  in  the  second 
line,  ‘‘40*41'20.0*  N”  should  read 
“40‘41'29.0'  N”. 

BILUNG  CODE  150541-0 


